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ORDINANCE Z / 37 525

AN ORDINANCE relating to the Seattle Department of Parks and

and a Ground Lease for the 0l1d Colman School playground.
BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:

Section 1. BAs requested by the Sﬁperingendent of Parks and
Recreation and recomended by the Mayor, said Superintendent is
heveby authorized to execute and deliver on behalf of The City ot
Seattle, the following agreements with the Washington State
Department of Transportation, which agreements shall be

substantially in the form attached’here;o and identified as

indicated below:-

and Land Conveyance Agreement (Attachment 1)
Ground Lease (Exhibit 3)
Active Recreation Areas Airspace Lease (Exhibit 4) .

Day Street Waterfront Area Airspace Lease {Exhibit 5)

Recreation; authorizing the Superintandent to execute with
the Washington State Department »f Iransportation the Open
Space and Recreation Area I-90 Maintenance, Redevelopment
and Land Conveyance Agreement, alrspace 1eabes for certain
Bective Recreation Arsas . and the Day treet Waterfront Area

Open Space and Recreation Area I-30 Maintenance, Redevelopnent
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Section 2. Any act consistent with the authority and prior to
the effective date of this ordinance is hereby ratified and
confirmed. |

Section 3. This ordinancé shall take éffect and be in force
thirty (?0) days from and after its approval by the Mayor, but is
not approved and returxned by the Mayor within ten (10) days after
presentation, it shall take effect as provided by Municipal Code

Sectiqn 1.04.020

Passed by the City Council the _£7 day of mmo.h -

1997, and signed by me in open session in authentication of its

passage this /7 day of m&m , 1997.

Appinved by me this

Filed by me this aQ 1997.

Cit erk

(SEAL)
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Seattle
Department of
Parks and Recreation

Kenneth R. Bourd:, Acling Superintend.:it
Nomnan B. Rice, hayor

February 28, 1997

The City Council
City of Seattle

Via: Mayor Norman B. Rice
Attention:  Tom Tierney, Director, Office of Management and Planning

Subject: AN ORDINANCE, relating to the Seattle Department of Parks and
Recreation; authorizing the Superintendent {o enter into
an Agreement with the Washington State Department
of Transportation (WSDOT) for the Open Space and
Recreation Area 1-90 Maintenance, Redevelopment
and Land Conveyance Agreement pertaininig to that
approximately 38.77 Acres of land within the area
known as the 1-90 Corridor from I-5 to Lake Washington
and 7.22 Acres together known as the “Replacement
Lands” therefor; all by a three-fourths vote of the City
Council. : s

Honorable Members:

We are requesting the adoption of the attached legisiation, which completes the
negotiations between the Washington Department of Transportation (WSDOT)
and the City for the area commonly known as the 1-90 Park . Because WSDOT is
not in the business of maintaining park lands, it was decided early on that the
Seattle Department of Parks and Recreation would maintain the new park with
WSDOT paying the Department for a substantial part of the costs associated
with maintenance for portions of the premises.

This proposed agreement is similar to an agreement negotiated between
WSDOT and the City of Mercer Island for the Mercer island portion of the 1-90
corridor. The City of Seattle began negotiating this maintenance agreement for
the 1-90 Park with the WSDOT. Numerous meetings were held over the

intervening years to define and make decisions about the many issues related to..

completing a successful agreement. The City was represented at these
- meetings by key staff from the Department of Parks and Recreation, the Seattle

100 Dexter Avenive Nodb, Seatie, Washin on 28109-5199  (206) 684-4075 TDD: {206) 233-7051

“Frzied on Recyced Paper

An equal empioyment opportunity - alfirmative action emioyer. Accommodations for persons with disabittios provided on request.

*IN3WN200 3HL 40 ALITVAD 3HL 0L 30C SI LI

IDTLON SIHL NVHL ¥¥313 S

1301L0N

o~
~

37 ST FWvdd STHL NI IN3WNJ0G 3HL 41

F o,



Engineerizig Department, the Depariment of Housing and Human Semces and
the Ciy Attorney’s Office. e :

The agreement covers both maintenance and property issues. The property

- issues that are resolved in this agreement include replacement property for park
lands that were taken fcr transportatici purpcses and various air~space or
ground leases required for park uses on WSDOT property. The new park lands
exceeds 50 acres. Under the term of this Agreemant and concurrent leases the
City will nut be taking over the maintenance of all the acre=ge at once but rather
on a phasad basis determined by the completion of contractor warranty periods
for the ten different WDOT contract areas. By the end of 1998 the City will be
responsible for maintenance of all new park areas.

The design of the park has received national acciaim. The new park includes a
children’s play areas, a soccer field, tennis courts, exiensive bike trails, outdoor
basketball courts, viewpoints, picnic facilities, numerous. art works and many
passive arsas.

We appreciate your consideration of this proposed ordinance. Additional
Information is submitted pursuant to the city of Seattie's SOP 100-074. If you
have any questions about this legislative matenial, please call Duane Pentilla,
Parks Resource Manager, at 684- 4135 , Curt Greer, Director of Finance and
Administrative Services , at 684-8005, or myself.

Singerely,
om Es)

enneth R Bounds
Superintendent

KRB;rab
[ i-80lidltr.doc]

Attachments

- it AT
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Legislative Request Supporting Information

In conformance with the City of Seattle Standard Operating Procedure 100-014,
the following information is submitied:

Title Of Program: A proposed ordinance, relating to the Seattie Department of
Parks and Recreation; authorizing the Superintendent to enter into an
Agreement with the Washington State Department of Transportation (WDOT) for
the Open Space and Recreation Area |-90 Maintenance, Redevelopment and
Land Conveyance Agreement pertaining to that approximately 38.77 Acres of
land within the area kncwn as the 1-90 Corridor from 1-5 to L.ake Washington and
7.22 Acres together known as the “Replacement Lands”.

Statement of Objectives: This proposed legislative package includes an
agreement and concurrent leases between the Washington Department of

" Transportation and the City regarding the: care and mainterance of the area
commonly known as the |-90 paik lands.

Fiscal Requirements: WSDOT will pay the City for a substantie; part of the
costs associated with maintenance for portions of the 1-90 Park areas as defined
under the terms of the Agreement.

Facilities and Equipment: The Seattle Department of Parks and Recreation
will provide maintenance for the I-80 Park using existing staff facilities and
equipment and by contracting out for some areas of the required premlses
maintenance via EDS City Purchasing.

Evaluation Criteria: The Department's Park Resources Manager will be
responsiple for monitoring the maintenance of the |-90 Park under the terms of
the Agreement and meeting with WSDOT and other Depanment staff regarding
any of need or concemns regarding the Park.

Alternatives: There are no viable alternatives to the proposed ordinance.
WSDOT is not in the business of maintaining park lands and the development
and use of the I-80 park lands enhances there recreational opportunities of the
citizens of Seattle.

- Contact: Duane Pentilia, Parks Resources Manager, 684-4135,

*30I10N
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TIME AND € = STAMP

SPONSORSHIP -

THE ATTACHED DOCUMENT 1§ SPONSORED FOR FILING WITH THE CHTY COUNCIL 8Y
THE MEMBER(S) OF THE CITY COUNCIL WHOSE SIGNATURE(S) ARE SHOWN BELOW:

@AY Aaselon

FOR CITY COUNCIL PRESIDENT USE ONLY

COMMITTEE(S) REFERAED TO:

PRESIDENT'S SIGNATURE
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TITLE-ONLY PUBLICATION
“he fuoll text of the following or-
- "FE Phssed by the City Council
Marck. l‘l, :m lnd ublitked heve
title only, will mﬁed, at no cobt,
n uquzﬁ. !or tvn months after this

tu:t the Suu!e City Clerk at 684-

ORDINANCE NO. 118523

AN ORDINANCE avthorizing an
enditure frem the JudmenL’C!uml
“und to be reimtarsed by d\e Druulge

T Jin 38, Dyex (C.5940), all by = two-
hudnmnrm.m,cnu'nmhy' e

ORDINANCE NO. 118524
AN ORDINANCE relating to the Po-

me De a.rhnent. autborizing the execu-
ment wu.b the

Vﬁlhl g'.o Stlle Safe
ﬁmy;mgm&mre OF WASHINGTON - KING COUNTY

msking a )
,xl:hmg;o&ﬁn a three-fourths | o No ORDANANCE TI

ORDINANCE NO, 1168525

AN ORDINANCE relating to the Se-
itle Depirtment do‘f Parks and Recres-

Sehit iy 8 Waingln S b Affidavit of Pubiication
‘pace and Recreation Area I-90 Main-
hince, Redzrdoymenl and Land Cow- }

syance Agresment, airspace Jeaies for
eriain Aclive Pecreation Aress and the #

iround Lease for-the . Old. Colmsn The undersigned, on oath states that ke is an
authorized representative of The Daily Journal of Commerce, a
ORDINANCE NO. 118528 f
AN ~ORDINANCE appropriati daily newspaper, which newspaper is a legal newspaper o general

to «l .
Haertop o papment thveat. R circulation and it is now and has been for more than six months

u&hugniﬁma by JUDITH PIP- prior to the date of publicaiion hereinafter referred 1o, published in
,m” it pebtiation in Daily the English language consinucusly as a daily newspaper in Seattle,
mal of Commerre, Seattle, March 21, King County, Washington, and it is now and during all of said time

1. 2731(78821)
R i was printed in an office maintained at the aforesaid place of

publication of this newspaper. The Daily Journal of Commerce
was on the 12th day of June, 1941, approved as a icgal newspaper
by the Superior Court of King County.

The notice in the exact form annexed, was published in regular
issues of The Daily Journa! of Commerce, which was regularly
distributed 1o its subscribers during the below stated period. The
annexed notice, a

CTDT:118522-118326

was published on
D2/31/97

The amount of the fee charged fdiithe foregoing publication is

the sum of $ WV paid in full,
2‘3/31197‘3@7//2“ andjv?.., to before me on

AN 702

Notary Public for the State of Washington,
rmdmg in Seattle

Affidavit of Publication

¥
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City of Seattle

Executive Department—Ofiice of Management and Planning
Thomas M. Tigrmey, Director T
Noyman B. Rice, Mayor

March 6, 1997

The Honorable Mark Sidran
City Attorney
City of Seattie

Dear Mr. Sidran:

The Mayor is proposing to the City Council that the enclosed legislation be adopted.

REQUESTING Parks and Recreation
DEPARTMENT:
SUBJECT: . AN ORDINANCE relating to the Seattle Department of Parks and

Recreation; authorizing the Superintendent 10 execute with the
Washington State Department of Transportation the Open Space
and Recreation Area I-90 Maintenance, Redevelopment and Land
Conveyance Agreement, airspace leases for certain Active,
Recreation Areas and the Day Street Waterfront Area and a
Ground Lease for the Old Colman School playground.

Pursuant to the City Council's 8.0.P. 100-014, the Executive Department is forwarding this
request for legislation to your office for review and drafting.

- After teviewing this request and any necessary redrafting of the enclosed legislation, return the

legislation to OMP. Any specific questions regarding the legislation can be directed to Celia
Grether at 684-8048, =

Sincerely,

Norman B, Rice
-“Mayor
by

TOM TIERNEY
Director

hAadmin\egis\lawlingieth74

Enclosure

Accommudations for people with disabilities provided on request.  An equal employment opportunity - affirmative action employer.
Office of Managerment and Planning 300 Municipa! Building, Seattle, Washington 98104-1826
(206) 684-8080 & (TOD) 684-8118 ® FAX (206) 233-0035

“Proted on Recytied Pagar
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OPEN SPACE AND RECREATION ARRA
1-90 MAINTENANCE, REDEVELOPMENT AND LAND CGNVEYANCE AGREEMENT
(SEATTLE)

THIS AGREEMENT is entered into between THE CITY OF SEATTLE
(hereinafter "the City“) and the WASHINGTON STATE DEPARTMENT  OF
TRANSPORTATION {(hereinafter "HSDOT"} .

WHEREAS, thse WSDOT owns the areas marked in green on Exhibit 1 and,
as such, is responsible for the maintenance of the landscaping and
other improvements thereon; and e

WHEREAS, WSDOT and the City, acting by and through the Department
of Parks and Recreation, have agreed to execute concurrently with
this Agreement a separate Airspace Lease, whereby the City will
lease fFrom WSDOT certain active recreation areas on the sites
marked in blue on Exhibit 1, and WSDOT will transfer to the City
the responsibility for the maintenance and operation of such areas

under that separate Airspace Lease; an?

WHEREAS, WSDOT and the City have agreed to execute concurrently
with this Agreement. a separate Ground Lease, whereby the City will
lease from WSDOT the site illustrated in yellow on Exhibit 1, and
WSDOT will transfer to the City the responsibility £or the
maintenance and cperation of such area under that separate Ground
Lease; and : :

WHEREAS, WSDOT and the City have agreed to execute concurrently

with this Agreement a separate Airspace Lease, whereby the City .

will lease from WSDOT certain other land referred to as the Day
Street Waterfront Brea illustrated in blue with double hatchures on
Exhibit 1, and WSDOT will transfer to the City the respensibility
for the maintenance and operation of such area undexr that separate
Airspace Lease; and i '

WHEREAS, WSDOT agrees to transfer to the city and the City agrees
to accept certain property depicted in blue, shaded with single
hatchures, on Exhibit 1 as replacement land for City park land
acquired by WSDOT for the SR 50, Junction SR 5 to Vicinity Junction
SR 405 Jroject, and the WSDOT agrees to execute separate Quitclaim
Deeds transferring said property concurrently with or in advance of
this Agreement; and

FINAL (2/13/97) ' ATTACHMENT 1
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WHEREAS, the City is willing to assume and undertake, under certain
terms and conditions, various maintenance responsibilities with
respect to the landscaping and other improvements in the areas
marked in green on Exhibit 1 for and on behalf of WSDOT, and WSDOT
is willing to compensate the City for the City’s performance of
such work; and

WHEREAS, it is desirable that an agreement be entered into between
the City and WSDOT cor.cerning the maintenance of the landscaping
and other improvements made to certain WSDOT owned property within
the I-90 Corridor and defiiting the responsibilities of each of the
parties hereto with respect to said landscaping and other
improvements; .

3OIL0N

NOW, THEREFORE, in consideration of the. terms, conditions,
covenants and performances described herein, IT IS MUTUALLY AGREED .
THAT: o , -

1. IDENTIFICATION OF PROPERTY AFFECTED BY AGREEMENT.

This Agreement pertains to: (a) that approximately 38.77 Acres
of land within the area known as the I-90 Corridor from I-5 to Lake
Washington that is colored green on Exhibit 1 {whick portion is
hereinafter called the "Areas to be Maintained?); and (b) the three
(3) parcels of land that contain, in the aggregate, approximately
7.22 Acres of land within the I-90 Corridor from I-5 to Lake
Washington, that are colored blue, shaded with single hatchures, on
Exhibit 1, and are to be conveyed by WSDOT to the City (which
parcels are hereinafter <collectively called the "Replacement
Lands®) .

Other areas that are depicted in blue on Exhibit 1 that are outside
of the Areas to be Maintained and the Replacement Lands but which
are subject to the leases that the parties have agreed to execute
concurrently with this Agreement, include the following (which may
be referred to hereinafter by rhe definition specified in the
second. column below) : i £
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Blue Active ~ Sturgus Artwork; Approx.5.18 Acxes E
Recreation Areas - Atlantic Street Park; nEE %
(Airspace Lease) Proposed Tennis Courte; :

Existing & Proposed
Basketball Courts;
Sportsfield; Tract 237
Screening Fence; Urban
Peace Circle; Existing
Tennis Courts; Children’s
Play Area; and East Portal
Mt. Baker Ridge Viewpoint
(on Lake Wn. Blvd. So.)

FINL (2/13/97) 2 " 8




Blue with Day Street ' Open Space, Approx. 3.96
Double Waterfront Area Waterfront Acres
Hatchures (Airspace Lease) Access and i

Parking Lot

Yellow 0ld Colman School 0ld Colman School Approx. 2.30

Playground Playground for .. Acres
{Ground Lease) Park & Recreation -

Use o
2. - EXHIBITS TO AGREEMENT.
Exhibits attached to and made a part of this Agreement include:

Exhibit 1 - Maps depicting: - a) Active Recreation by

Airspace Lease;

b) Replacement Lands;

c) Ground Lease for
Park & Recreation Use;

d) Areas to be Maintained; and

e) Waterfront Recreation by
Airspace Lease.

Exhibit 2 - Chart titled LEVEL OF CARE For Maintenance
Activities.

Exhibit 3 - Ground Lease

Exhibit 4 -~ Airspace Lease, BActive Recreation Areas

Exhibit 5 - Airspace Lease, Day Street Waterfront Area
3. WSDOT REDEVELOPMENT OBLIGATIONS. )

WSDOT has constructed landscaping on the Areas to be Maintained
and on the Replacement Lands consistent with the standards set
forth in the "I1-90 Seattle Landscape Supplemental Design Report §1
- Part A, Washington State Department of Transportation”, dated
March 1986; the zrequirements of the Final Environmental Impact
Statement that has been approved for the I-90 Project, both of
which documents are incorporated nerein by thir roeference; and as
otherwise agreed to by the parties. WSDOT has yiven the City the
opportunity to review and comment on the construction plang for the
landscaping at the 90% stage and, wherever possible, has
incorporated the City’s comments in the final construction plans.

4. CITY ACCEPTANCE OF MAINTENANCE RESPONSIBXLITIES.

For each landscape contract on the Areas to be Maintained
and/or the Replacement Lands, not later than sixty (€0) calendar
days prior to the completion of Plant Establishment (one to three
years after completion of landscape installation, as determined by
the language of the landscape contract), WSDOT shall schedule and

FINAL (2/13/97)
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conduct with the City a field review of that section of the Area to
be Maintained and/or the Replacement Lands covered by that
landscape contract. The field review will be for the purpose of
mutually determining whether or not the landscaping has been
installed and maintained in accordance with the approved contract
plans and specifications and that Plant Establishment has been
completed., The landscape area that is the subject of the review
shall be free of litter and debris and all turf, ground cover
plantings, shrub plantings and trees shall be healthy and vigorous.
All infrastructure facilities such as irrigation and drainage
systems shall be demonstrated to be in proper working order.

Any items found non-compliant with the contract plans and
specifications shall be documented at the time of the field review
for follow-up corrective action by WSDOT and/or its contractor.
WSDOT will notify the City when such corrective work has been
completed and a follow-up field review of the completed work will
be scheduled and conducted, if requested by the City.

T321L0N

Upon joint determination that the landscaping is consistent
with the contract plans and specifications and that Plant
Establishment is complete, WSDOT shall certify the same in writing
to the City. The City shall acknowledge and accept maintenance
responsibilities for the area that is the subject of the review
consistent with the provisions of this Agreement by the signing of
the WSDOT certification by the Superintendent of Parks and
Recreation. Provided, that if said certification is not signed by
the Superintendent of Parks and Recreation by the fifteenth (15th)
working day after receipt of the certification by the CcCity,
acknowledgement and acceptance of said maintenance responsibilities
shall be deemed made.

S. CITY RESPONSIBILITIES ON AREAS TO BE MAINTAINED.

For each section of the Areas to be Maintained that the City
accepts maintenance responsibilities, as set forth in paragraph 4
herein, the City shall assume responsibility for and shall
undertake, on behalf of the WSDOT, maintenance responsibilities as:-
follows:

INIWNO0G 3FHL 40 ALITVAD 3HL OL 3nC €I L

IDTLON SIHL NVHL ¥v31D SS31 SI 3WV¥4 SIHL NI IN3WAJI0Q 3HL 1

A, At a minimum, maintaining such areas to a level equal to
or better than the "Medium Level of Care® as defined on
Exhibit 2 and consistent with the following paragraphs.

B. Pevrforming grounds custodial work including but not
limited to 1litter pick-up, garbage collection and
disposal, cleaning of hard surfaces, sweepiug of trails,
keeping drainage structures clean and free of debris and
disposing of materials collected in such activities; and
pexforming all trail and sidewalk maintenance, s2xcept for
structural overlays and work on the main trail from the
western portal of the bicycle tunnel through Mount Baker
Ridge, easterly through the tunnel ard onto the Floating
Bridge;

FINAL (2/13/97) 4




C. Performing turf maintenance including but not limited to
o grass mowing, lawn irrigaring, trimming, edging, and
fertilizing and all other turf cultural practices;

D. Performing planting bed and tree maintenance including
but not limited to weeding, pruning, and fertllizing and
irrigating; : ’

E. Notifying the water and electric utility of City g
acceptance of payment responsibilities and paying the )
cost of water used for 1rr1gat10n purpeses and the cost
of electrical services;

*30110N

F. Performing normal maintenance of the irrigation system
such as winter shut down, replacement of heads and risers
and all other general maintenance and repairs necessary
to keep the system operationally consistent with the
standards set forth in Exhibit 2;

G. Providing and maintaining a secure location for the
installation of the irrigation control computer; and
after such installation and training of City maintenance
staff regarding such control computer, operating and
maintaining the computer to control - the irrigation
gystems; S

H. Notifying the telephone utility of City acceptance of
payment responsibilities and being responsible for the
ongoing cost of use and maintenance of the phone lines
necessary to operate the irrigation control computer
system, which computer system shall remain the property
of WSDOT;

I. Securing WSDOT written approval prior to mwaking
significant changes in the irriqation control computexr
system’s hardware or software; ey
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-J. Removing graffiti from the artwork located within the
Urban Peace Circle and the -Sturgus Artwork Area as
illustrated in blue on page 1 of Exhibit 1;

K. Removing graffiti on all horizorcal surfaces including
benches, trails, roalways, etc.; within the area up to
ten feet (10°) above the ground level on the vertical,
public access side of retaining walls, raised planters,
ventilation stacks, bridge columns, concrete slope

.. protection structures; and on the artwork stones along
the bikeway. Each year after the City has expended 100
workhours on graffiti removal as described in this
subsection, the City shall provide the WSDOT Northwest
Region Maintenance Engineer or such official’s functional
successor, with documentation showing the labor hours

FINAL {2/13/97)
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expended and expenses incurred by the City on any such
graffiti removal. Upon review and approval of said
documentation by WSDOT, WSDOT and the City will equally
share the costs of said graffiti removal in excess of
said 100 workhours as part of the quarterly payments for
maintenance as set forth in paragraph 8 herein;

L, Because of the special free draining nature of the soils
on the I-90 1id structure, being responsible for ensuring
that the landscaping gets sufficient water to keep the
landscaping alive; and if the necessary irrigation is not
provided, being respon51ble for the replacenent of
landscaping that ales or is severely damaged due to lack
of water; - :

M. Informing City employees, agents, contractors, and
permittees who, as such, have any City authorization to
affect, or official function or responsibility with
respect to, any porticn of the special "soil system" on
the top of the I-90 Project Lid regarding such system
{which consists of a waterproof wmembrane, drainage
systems, filter fabric, drain gravel, irrigation system
and topsoil), and prohibiting the damaglng of such system
by any such person or entity;

N. Prohibiting any excavation, drilling, or driving of any
stake or other material into the special "soil system" by
any Clty employee, agent, contractor, or permittee other
*han is necessary for the repair of the irrigation system
or replacement plantlng of existing trees and other
plants, unless the prior written approval of the WSDOT
Northwest Region Maintenance Engineer has been secured
with respect to such work;

0. Being responsible for all trail maintenance other than
that set forth in paragraph 6 herein, including but not
limited to routine trail nonstructural maintenance,
including patches, repairs and seal coats or overlays
less than 0.72 inch in thickness;

6. YSDOT MAINTENANCE RESPONSIBILITIES,

For each section of the Areas to be Maintained that the City
accepts maintenance responsibilities as set forth in paragraph 4
herein, WSDOT shall be responsible for the following maintenance
work :

A. Repaving all trxails or other structural repairs and
overlays greater than 0.72 ipncn iun thickness, when
required, the timing of which shall be jointly determined
by WSDOT and the City;

B. Maintaining and repairing the structural components of
retaining walls, the bicycle tunnel, the lid structure,

FINAL (2/13/97) 6
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the tunnel structure, overcrossings constructed as part
of the I-90 Project, and the main trail from the west
tunnel entrance eastwards; L

c. Maintaining all storm drainage facilities, other than
cleaning, as necessary to protect the structural
integrity of bridges, walls, and other = structural
features of the I-90 Project;

D. Replacing the irrigation system, including the computer
control system, when required, the timing of which shall
be jointly determined by WSDOT and the City based on the
annual maintenance cost, the condition of the system and
necessity;

*30110N

E. Providing the complete computer control system that is

i necessary to operate the irrigation systems including

hardware, phone lines, software, manuals and training in:
operation of the system;

F. Performing graffiti removal from the WSDOT control and
ventilation buildings, the bicycle tunnel, the eastern
tunnel portal and plazas, the superstructure of the
floating bridges, the western portal for the bicycle
tunnel and all portions of vertical surfaces that are ten
feet (10’) or more above the ground level;

G. Providing to the City a copy of all available pesticide
application records prior to the City taking on the
maintenance responsibilities as provided herein;

H. Providing to the City a copy of WSDOT contractor
irrigation controller programming records, if any; and
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I0IL0N SIHL NVHL ¥V31D SS37T ST 3WVid SIHL NI AINIWAD0T FHL 41

I. If arranged by the City ahead of time, and with the
concurrence of WSDOT, programming or arranging to have
programmed by the WSDOT contractor the irrigation
computer system for the WSDOT contractor’s use and, if
used, providing the City with said program at the time
tiie City accepts maintenance responsibilities as provided
herein,

7. OTHER APPLICABLE STANDARDS FOR MAINTENANCE WORK.

A. Flammable/Hazardous Substances. Except as otherwise
provided herein, the City shall not store, bring or allow to
be brought onto the BAreas to be Maintained any toxic or
hazardous substances as defined under the Comprehensive O
Environmental Response Compensation and Liability Act ("CERCLA" . -
or Federal Superfund) (42 U.S.C. § 9601 et seq.)}, or the Model
Toxics Control Act ([MTCA; RCW Ch. 70.10SD]l, or flammable
substances including but not limited to explosives, petroleum ;
preducts, paint, solvents, and resins, without the express 2
written permission of WSDOT.

FINAL (2/13/97) 7
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WSDOT hereby grants permission for the City to bring onto
the Areas to be Maintained and  to reasonably use toxic,
hazardous or flammable substances deemed by the City to be
necessary Or appropriate to carry out its maintenance
responsibilities under this Agreement. Pesticides may be used
for landscape maintenance in accordance with manufacturer’s
directions at the City’s risk. :

The disposal of any and all toxic, hazardous and flammakle
substances stored or brought onto the Areas to be Maintained
by the City, or allowed by the City to be brought onto said
property shall be done in a legal manner by the City.

*30110N

The City hereby agrees to indemnify WSDOT and hold WSDOT
harmless for any costs or liabilities associated with the
removal or remediation of any hazardous substances (including
petroleum and gasoline product) that have been released or
otnerwise have come to he located cn the site by the activities
of the City or any of its employees, agents, contractors, or
subcontractors. "Costs" shall include, but not be limited to,
all response costs, disposal fees, investigation costs,
monitoring cost, civil or criminal peralties, attorney fees,
and other litigation costs incurred in complying with state or
federal environmental laws, which shall include, but not b=
limited to, the aforementioned acts; the Clean Water Act, 33
USC Section 1251; the Clean Air Act, 42 USC Section 7401; and
the Resource Conservation and Recovery Act, 42 USC Section
6901,

The City further agrees to retain any and all liabilities
arising from the off-site disposal, handling, treatment,
storage, or transportation of any toxic, hazardous or flammable
substances, including petroleum products, removed from the
Premises and that 1liabilities under this section
{(Flammable/Hazardous Substances) shall survive the explratlon
of this Agreement. oy
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B. Utility Pranchises.

(1) WSDOT will make best efforts to require utility
franchise and permlt holders to give the City. 48 hours
notice prior to entering upon the Areas to be Maintained for
utility installiation and maintenance purposes.

(2) The City shall not disturb permanent markers installed
by a franchise/permit holder.

(3) Prior to tilling of the soil, or any other uperation
of ¢he City in which earth, rock or other material on or
below the ground is moved or otherwise displaced to a
vertical depth of twelve (12) inches or greater, the City
must provide notice to all owners of underground facilities
by calling 1-800-424-5555 (or such other telephone number
as designated). Furthermore, the City must comply with all

FINAL (2/13/97) 8




applicable provisions of Ch. 19.122 RCW relating to
underground facilities. ’

8. WSDOT TO COMPENSATE CITY FOR PERFCRMANCE OF MAINTENANCE WORK
IN AREAS TO BE MAINTAINED.

WSDOT shall compensate the City costs for performing
maintenance work in the Areas to be Maintained, as depicted in
green on Exhibit 1, in the base amount of $6,047.50 (1995 Dollars)
per acre per year less the annual offset: (a) in the amount due
WSDOT from the City for special events under the Active Recreation
Areas Airspace Lease and the Day Street Waterfront Area Airspace
Lease, which documents are executed concurrently with this
Agreement and any amendments thereto, and which are attached hereto
as Exhibits 4 and 5, respectively; and (b) in the amount due WSDOT
from the City as consideration for, and for special events under
the Ground Lease executed concurrently with this Agreement and any
am¢ndments thereto, which is attached hereto as Exhibit 3. This
basc amount shall be adjusted annuall: in July of each year by the
percentage change that occurred during tae preceding calendar year
in the U.S. Consumer Price Index for All Urban Consumers ("U.S.
CPI"), using the data as published by the Washington State
Department of Revenue, Office of the Economic Forecast Council, or
its Bsuccessor; Provided, that in thes event such index is
discontinued, the parties hereto shall select and use for such
adjustment purpose, another, similar index that reflects consumer
price changes. .

Quarterly payments of such compensation shall be made by WSDOT
to the City within thirty (30) days of receipt and acceptance by
WSDOT of: {a) a certification from the City that the maintemnance
services have been performed as required in this Agreemént and in
accordance with Exhibit 2 (Level of Care for Maintenance
Activities) of this Rgreement; (b) an invoice from the City for the
amount to be paid based on per acre amount less credits as provided
herein plus any payments due for graffiti removal as provided in
paragraph 5.K. herein; and (c¢) a completed I-90 Maintenance Work
Performed by the City of Seattle form, which shall be specified by
the WSDOT Northwest Region Maintenance Engineer. The initial and
final payment for less than a full gquarter shall be prorated.

Upon receipt of these items WSDOT will field review the Areas
to be Maintained. If such areas meet the level of care criteria as
specified in Exhibit 2, payment will be made within 20 days. If,
in the opinion of WSDOT, said areas have not been maintained to
said level of care criteria, the City and WSDOT shall meet to
discuss the areas of concern. If dififerences can not be resolved,
WSDOT will withhold a portion of the payment as it deems

7 appropriate.

9. < MINOR IMPROVEMENTS TO THE AREAS TO BE MAINTAINED.

The parties acknowledge that WSDOT has given permission to the
City to install and maintain certain City-owned improvements on the

FINAL (2/13/97) 9
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Areas to be Maintained. These minor improvements include picnic
tables, benches, bicycle stands, garbage cans and area
illumination. Any additional minor improvements by the Clty shall
require the prior written approval of WSDOT.

10. CITY ALLOWANCE OF EVENTS ON AREAS TO BE MAINTAINED.

No use other than passive recreation shall be permitted on the
Areas to be Maintained without the prior written approval of WSDOT.
Notwithstanding the foregoing, the City may issue event or use
permits with the written concurrence of WSDOT for che use of all or
a portion of the Areas to be Maintained, provided the minimum
requirements listed below and any other requirements deemed
reasonably necessary by WSDOT are met. Subject to the provisions
herein, the City agrees to manage the use of the Areas to be
Maintained for special events. Said management services is hereby
deemed adequate consideration for the rental of the portion of the
Area to be Maintained for the special event,

A, The event or use does not affect or impact the traveled
ianes or the operation of I-90 or its ramps, and is
consistent with the park like atmosphere intended for the
area; i

B. The event or use does not exceed the structural loading
limits of the design of the 1-90 1id for live loads;

C. There is no charge by the City or the permlttee for the
use of the land;

D. The City, in the case of a City prnduced event, warrants

i that it is self-insured and provides acceptable evidence
of its self-insurance status to WSDOT or, if the City is
not self-insured, secures liability insurance in the form
and amount reasonably determined necessary by WSDOT;

E. The City-authorized group, in the case of other-than City
produced events, secures liability insurance in the form
and amount reasonably determined necessary by WSDOT;

F. . Tha City, in the case of a City produced event, agrees to
indemnify, save and hold harmless and defend WSDOT and
the Federal Highway Administration against all claims
arising out of the special event activity;

G. The City in other than City produced events, shall
require the permittee to indemnify, save and hold
harmless and defend WSDOT and the Federal Highway
Administration against all claims arising out the
activities authorized by the permit;

H. The City assumes responsibility for all clean up and
repair of any damage resulting from the use or event.

FINAL (2/13/97) 10
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11i. INSURANCE.

City warrants that it is self-insured, and agrees to provide
acceptable evidence in the form of a certification of its self-
insured status to WSDOT or, if the City is not self-insured, to
secure liability insurance in the form and amount reasonably
determined necessary by WSDOT; Provided, that WSDOT may reasonably
adjust said coverage requirements from time to time based on rlsk
factors and the adequacy of the stated policy limits.

12. HOLD HARMLESS/INDEMNIFICATION.

A. City’s Indemnification: The City shall protect, save,

and hold harmless and defend the WSDOT, its officers,

- ~ployees or agents and the Federal Highway

Administration from all claims, actions, costs, damages,

and expenses of any nature whatsoever (including but not

limited to reasonable attorneys’ fees and costs) arising

out of any act or omission of the City or any of its

officers, employees, agents, contractors, or the

contractor’s subcontractors, on the Areas to be
Maintained under this Agreement.

B. WSDOT’s Indemnification: WSDOT shall protect, save and
hold harmless and defend the City and its officers,
employees and agents from all claims, actions, costs,
damages or expenses of any nature whatsocever (including
but not limited to reasonable attorney s fees and costs)
arising out of any act or omission of WSDOT or any of its
employees, officers, agents, contractors (other than the
City) or ccatractor’s subcontractors on the Areas to be
Maintained under this Agreement; Provided, that nothing
herein shall be deemed to obligate WSDOT to indemnify,
hold harmless or defend the City for the acts or
omissions of the Federal Highway Administration or
utility franchise and permit holders.

C. Concurrent Negligence or Actions Covered by RCW 4.24.115:
If the claims or damages are caused by or result from the
concurrent negligence of (i) the WSDOT, or any of its
officers, employees, agents, contractors (other than the
City) or the contractor’s subcontractors and (ii) the
City or any of its officers, employees, agents,
-~ contractors or the contractor’s subcontractor, [e3 4
involves any action covered by RCW 4.24.115, a party’s
indemnification obligation hereunder shall be valid and
enforceable culy to the extent of the negligence of such
party or any of its officers, employees, agents,
contractors or contractor’s subcontractors, as
appropriate.

13. NONDISCRIMINATION.

The City, as a part of the consideration hereof, does hereby

FINAL (2/13/97) 11
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covenant and agree that no person, on the grounds of race, color,
creed, national origin, marital status, age, sex or the presence of
any sensory, mental or physical handicap shall be unlawfully
excluded from participation in, be unlawfully denied the benefits
of, or be otherwi~: - “lawfully subjected to discrimination in the
use of the Areas to .e Maintained under this Agreement, that in
cornection with =he City’s performance of maintenance services
hereunder, no such unlawful discrimination shall be practiced in
the selection of employees or contractors, or by contractors in the
selection and retention of their subcontractors, that such unlawful
discrimination shall not be practiced against the public in their
access to and use of the Areas to be Maintained. The breach of
any of the above nondiscrimination covenants shall be a material

act of default entitling the WSDOT to terminate this Agreement in

accordance with the procedures set forth herein.
14. TERMINATION FOR CONVENIENCE.

This zgreement may be terminated for reasons other than non-
performance by either party on six (6) months prior written notlce
to the non-terminating party.

15. DEFAULT & BREACH.

Upon the default and material breach of this Agreement by
either party hereto, the other party may give to the party
allegedly in breach nctice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention
to declare a default and to terminate this Agreement in the event
such breach is not cured within the specified cure period. HNeither
party shall be in default unless it fails to cure the breach within
thirty (30) days from the giving of such notice of default, except
that if the nature of the obligation s such that more than thirty
(30) days is required for performance or cure, then the party
allegedly in breach shall not be in default if such party commences
performance within such thirty (30) day period and thereafter
diligently prosecutes the same to completion. After the expiration
of thirty (30) days from the giving of such notice of default or
the time period otherwise provided herein, if one or more of the
breaches remains unremedied, this Agreement shall terminate without
further notice. The non-breaching party may in writing, at its
option, extend the above cure period if, in the judgment of the
non-breaching party, an extension is justified.

At any time after the occurrence of a default or defaults under
this Agreement and if, in WSDOT’s determination, an emergency
exists, or the default cure period provided for herein has axpired,
and while any such default remains unremedied, WSDOT shall have the
option of giving verbal notice if an emergency exists, or notice in
writing fcr non-emergent defaults, of its intention to cure such
default by itself or through use of agents or contractors. The
City agrees to reimburse WSDOT promptly for resultant direct costs
WSDOT incurs in curing such delault or, in the alternative, that

FINAL (2/13/97) 12
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WSDOT may, at its sole discretion, withhold compensation otherwise
due the Clty under this Agreement in an amowr ™ equal to the costs
incurred in curing such default.

16. "ONVEYANCE OF "STURGUS PARK® REPLACEMENT LANDS.

WSDOT shall convey to the City and the City shall accept a
total of 157,874 square feet of land between Wall 7 and Sturgus
Avenue South (the "Sturgus Replacement Lands" as shown in Exhibit
1) as -compensation for the taking of City park land known as
Sturgus Park for the construction of I-90. This land transfer
shall be by quit claim deed executed concurrently with this
Agreement, and upon such conveyance, the land will become the
property of the City subject to certain restrictions shown in the
deed.

17. CONVEYANCE OF "JUDKINS PLAYGROUND" REPLACEMENT LANDS (Tracts
16 and 37). S :

WSDOT shall convey to the City and the City shall accept a
total of 3.6 acres of land as compensation for the taking of land
in the Judking Park vicinity for tha construction of I-30. The
areas to be deeded are:

A, A parcel containing approximately 2.73 acres lying
immediately east of Martin Luther King Jr. Way South and
north of I-90 ("Tract 37" as shown on Exhibit 1); and

" B. A parcel containing approximately 0.87 acres 1y1ng
between South Judkins Street and the I-90 right of way in
the vicinity of 22nd Avenue South ("Tract 16" as shown on
Exhibit 1)

These tracts shall be transferred by quit claim deed executed
concurrently with or in advance of this Agreement, and upon such
conveyance, the land will become the property of the City subject
to certain restrictions shown in the deed.

18. CITY RESPONSIBILITY FOR REPLACEMENT LANDS MAINTENANCE.

The City shall be responsible for mainteining the Replacement Lands
listed in paragraphs 16 and 17 hereof f.mediately upon the signing
of the deeds by WSDOT or upon completisn of the Plant Establishment
period applicable thereto under the WSDOT’s separate landscaping
contract, whichever is later, unless the parties agree to an =
earlier assumption of the maintenance responsibilities by the City;
Frovided, that if the property transfer is completed prior to the
completion of the Plant Establishment period applicable thereto,
WSDOT or its contractors, as necessary, shall enter onto such
portion{(s) of Replacement Lands and construct thereon the required
landscaping and maintain the landscaping until the expiration of
the Plant Establishment Period. Nothing herein establishes any
minimum level of care to be provided to the Replacement lLands after
their conveyance to the City.

FINAL (2/13/97) 13
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19, ASSIGNMENT.

Neither this Agreement nor any rights created by it may be
assigned, provided that nothing herein shall prohibit the City from
subcontracting with a third party to perform the maintenance work
agreed to herein with the prior written approval of WSDOT, which
shall not be unreascnably withheld. Any such subcontract shall not
relieve the City of its obligation to maintain the Areas to be
Maintained as agreed herein.

20. RECORD REQUIREMENTS.

The City shall keep accurate and current at all times records
and documents that document work performed by the City and support
claims for compensation made under this Agreement. Said records
and documents shall be available for review by WSDOT during normal
City business hours and shall be retsined by the City for a minimum
of three (3) years after the payment of compensation. WSDOT
reserves the right to inspect, audit and copy any or all said
records and documents that relate to this Agreement.

21. AMENDMENTS.

No addition to, deletion from, or other modification of any of
the provisions hereof shall be valid unless made in writing and
signed by an authorized representative of each of the parties
hereto.

22. INTERPRETATION.

This Agreement shall be governed by and interpreted in
accordance with the laws of the State of Washington. The titles to
paragraphs or sections of this Agreement are for convenience only
and shall have no effect on the construction or interpretation of
any part hereof.

23. CUMULATIVE REMEDIES.

All remedies available at law or in equity to either party for
breach of this Agreement are cumulative and may be exercised
concurrently or separately, and the exercise of any one remedy
shall not be deemed an election of such remedy . to the . exclusion.of
other remedies. : R

24, NO WAIVER.

No action other than a written notice by one party to the ~»ther
specifically stating that such notice has the effect of a waiver,
shall constitute a waiver of any particular breach or default of
such other party. No such notice shall waive a party’s failure to
fully comply with any other term, condition, or provision of this
Agreement, irrespective of any knowledge any officer, employee, or
agent of the other party may have of any breach or default of, or
noncompliance with, such other term, condition, or provision. No
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waiver of full performance by either party shall be construed, or
operate, as a waiver of any subsequent default of any of the terms,
covenants and conditions of this Agreement. The performance or
acceptance of maintenance services for any periecd atfter a default
shall not be deemed a waiver of any right or acceptance of
defective performance. . e o

25, SUPERSESSION CF PRIOR AGREEMENTS.

This Agreemerit represents the entire agreement of the parties
with regard ic ihe subject mattexr herzof and supersedes any prior
agreement not incorporated herein. In the event of any
inconsistency between this Agreement and any prior agreement,
whether written or oral, the terms of this Agreement shall prevail.

2€. NOTICES.

Wherever in this Agreement a written notice is to be given or
made, it shall be sent bv certified mail addressed to the party at
the address listed below, or personally served on the party at the
address listed below, unless such party has designated, by written
‘notice previously delivered to the othexr party, a different
address: :

WSDOT: ATTN: Nor:hwest Region Maintenance Engineexr
DEPARTMENT OF TRANSPORTATION ‘
P. O. Box 330310
15700 Dayton Avenue North
Seattle, WA 98133-9710

CITY: Superintendent of Parks & Recreation
THE CITY OF -SEATTLE
Administration Building
100 Dexter Avenue North
Seattle, WA 98109

Said notices shall be effective upon receipt of notice in the
manner described above. -

27. NEGOTIATED AGREEMENT.

The parties to this Agreement acknowledge that it is a
negotiated agreement, that they have had the opportunity to have
this Agreement reviewed by their respective legal counsel, and that
the terms and conditions of this Agreement are not to be construed
agajnsg any party on the basis of such party’s draftsmanship
tnereof. E L

28. EFFECTIVE I ATE OF AGREEMENT.

This Agreement is effective upon its full execution by the ..

parties hereto.

FINAL (2/13/97) i5
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IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION

“By:

(Print or type name and title of signer) ..

Dated:

' THE CITY OF SEATTLE

By:

{Print or type name and title of signer)

Dated:

APP#OVED ASVTO FORM ONLY:
JZé/VM, /2. 157

By:
Assd Attor General
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STATE OF WASHINGTON 2)

COUNTY OF )
On this day of ; 1997, before me
personally appeared _ , to

me known to be the duly appointed Director, Real Estate Services,
Washington State Department of Transportaticn, who stated, on oath,
that executed the within and foregoing instrument and
acknowledged said instrument to be the free and voluntary act and
deed of the State of Washington for the uses and purposes therein

set forth, and that was authorized to execute said-

instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal the day of ;19 .

Signature

{Print or type name of notary)
Notary Public in and for the State Washington, residing at

My commission expires

FINAL (2/13/97) 17
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STATE OF WASHINGTON ) -
) ss. " (CITY ACKNOWLEDGMENT)
THE COUNTY ‘OF KING )
On this day of . 1997, before me, the

undersigned, a Notary Public in and for the State of Washington,
duly commissioned and sworn, personally appeared
to me known to be the

that executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of
The City of Seattle for the uses and purposes herein mentioned, and

that was authorized to execute the said instrument: for

and on behalf of The City of Seattle.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate =hove written.

Signature

{Print or type name of notary)
Notary Public in and for the State Washington, residing at :

My commission expires

FINAL (2/13/97) 18
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LEVEL OF CARE
NATIVE LOowW MEDIUM HIGH
- Turt 2.3 15 Mov/Year}1.5-2 30 Mow/Year
GRASS HEIGHT: Unmown
Rouen Meadow |6-9" 4 Mow/Year  [3-5" 8 Mow/Year
- Chemically & Mechanically Clean
EDCE DEFINITION: . '
© None None Chemicaily Sharp, Defined Boundary
i Pruning None Norie Perimeter Shearing & Shaping
PLANT CARE: Fertilization _ |None 25% per year 50% per year 100% per yéar
’ Cont. Operaton  |Cont. Operation
frrigation None Ncne 2nd Priority 15t Prioritv
PLANT REPLACEMENT: None None As Time Allows  |Immediate
i
JDANGER TREES: ! Immediate Removal of Danger Tiees
. . Noxious |
WEED CONTROL: ‘ Cnly {Noxizus & Invasive |Seasonal JWeed-Free Appearance
NOXIOUS WEEZDS: l NO NOXIOUS WEZEDS ’
MUOLCH: I None Nane Mone 15% Per Year
DISEASEIPEST
CONTROL: Necne Plant Survival Flant Survival Appearance
VANDALISM/LOSS
(Excapt Plants). None Limited Repair/Replacement/Clezaning
|LiTreR controL: | Annual  |Annual 4 Ties Per Year |20 Times Per Year
[PAVED AREAS
(Including Trails
and Active Safe, Clean, Smooth, Litter Free, Snow & Ice Removed, Palch, Seal As Required
Recreation
Suriaces):

Exhibit 2
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RA-1-10542
IC:1-17-05677

GROUND LEASE

THIS IS A LEASE entered into between the WASHINGTON STATE
DEPARTMENT OF TRANSPORTATION, hereinafter called "WSDOT," and THE
CITY OF SEATTLE, hereinafter called "lLessee"; -

WHEREAS, the land and premises to be leased are not presently
needed exclusively for highway purposes;

WHEREAS, WSDOT is granted authority to lease property under
Ch. 47.12.120;

WHEREAS, WSDOT and the Lessee deem it to be in the best public
interest to enter into this Lease;

NOW, THEREFORE, in consideration of the terms, conditions,
covenants and performances contained herein, IT IS MUTUALLY AGREED
THAT: s

1. PREMISES. WSDOT does hereby lease to the Lessee and
Lessee does hereby lease from WSDOT that certain property in King
County, State of Washington, and described as follows: 2.30 acres
of property known as the "0ld Colman School Playground" as shown
shaded in yellow on Exhibit Roman Numeral I (which is attached
hereto, and by this reference, is made a part hereof), the legal
description for which is as follows: -

Lots 1 through 18, inclusive and the alley between said lots,
Block 1, Eureka Addition,. according to the plat thereof
recorded in Volume 16 of Plats, page 43, in King .County,
Washington; - LU

TOGETHER WITH all that portion of 24th Avenue South as vacated

by City of Seattle Ordinance Number 74959 lying between the

westerly projection of the northerly and the southerly lines
~of said %}ock 1, and easterly of a line drawn at right angles
to the L= Line Survey SR 90, Jdct. SR 5 to W. Shore Mercer
Island, Sec. 1, Jct. SR5 to Bradner Pl. So. that runs through
Highway Engineer’sLStation (hereinafter referred to as HES) L
71+87.59 on said L' Line;

Exhibit 3 to Open Space And Recreation
FINAL (2/13/97) " Area I-90 Maintenance, Redevelopment
And Land Conveyance Agreement
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The lands herein described contain an area of 2.30 Acres, more
or less, the specific details concerning all of which are to
be found within that certain map of definite location now of
record and on file in the office of the Secretary of
Transportation at Olympia and bearing date of approval
February 29, 1980.

2. EFFECTIVE DATE OF LEASE. This Lease is effective upon
its full execution by the parties hereto. Possession of the site
by the Lessee will occur on Bpril 1, 1998, unless another date is
determined by mutual agreement.

3. CONSIDERATION. Upon possession by the Lessee and in lieu
of the remittance of cash by the Lessee to the WSDOT as rent for
the Premises, the WSDOT shall be entitled to a credit against a
portion of the payment to be made by the WSDOT to the Lessee for
the performance of landscape maintenance services under the
separate Open Space and Recreation Area 1I-90 Maintenance,
Redevelopment and Land Conveyance Agreement executed concurrent
with this Lease by the parties hereto, which agreement, by this
reference, is incorporated herein. The initial amount of such
annual credit shall be Twenty-eight thousand five hundred five
dollars ($28,505). )

The amount of the WSDOT's credit shall be redetermined five
(5) years from the date of execution of this Lease, and in five (5)
year increments thereafter. This amount shall reflect changes in
comparable rents as identified in an appraisal conducted by WSDOT
and shall be made in the following mannex:

A. WSDOT shall give sixcty (60) days written notice to the
Lessee that a rent adjustment is being made. This notice
shall include the amount of the adjusted rental rate and the
date the new rate is to become effective.

B. If the Lessee does not agree with WSDOT’s determination
of fair market rental value rent, the Lessee will notify WSDOT
within thirty (30) days of receipt of the rental increase
notice and state its intention to either not continue the
Lease or, at Lessee’s expense, secure and submit to WSDOT a
survey of comparable rents from an appraiser having at least
three (3) years of experience as an appraiser of commercial
property in Washington State. In making the rental appraisal
the appraiser shall utilize comparable land rentals reflecting
a highest and best use similar to that of the Premises. WSDOT
shall in good faith consider the appraisal and, if deemed
appropriate, revise the rental rate accordingly. In the event
the Lessee fails to comply with the provisions of this
paragraph, the rental rate initially proposed by WSDOT will be
deemed accepted.

C. Within each such five (5) year period, the appraised
market rental value of the Premises and resulting credit shall

FINAL (2/13/97)
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be adjusted annually in July of each year by multiplying the
most recently established meithly rental and credit amount by
seventy-five percent (75%) of the amount of the pexcentage
change that occurred during the preceding calendar year in the
U.S. Consumer Price Index for All Urban Consumers ("U.S.-
CPI"), using the data as published by the Washington State
Department of Revenue, Office of the Economic Forecast
Council, or its successor; Provided, that in the event such
index is discontinued, the parties hereto shall select and use
for such adjustment purpose, . another, similar index that
reflects consumer price changes in the U.S.-CPI,

4, TERM. The term of this Lease shall be 20 years, or until
termination of this Lease pursuant to the provisions herein,
whichever comes first. If this Lease is still in effect at the
expiration of 20 years, renewal of said Lease will be considered.

5. NONAPPLICABILITY OF RELOCATION ASSISTANCE. The Lessee
acknowledges that the signing of this Lease does not entitle the
Lessee to assistance under the Uniform Relocation and Real Property
Acquisition Act (chapter 8.26 RCW).

6. ENCUMBRANCES. It is expressly understood that the Lessee
shall not legally encumber the Premises.

7. TAXES, UTILITIES AND ASSESSMENTS. WSDOT shall arrange
for the transfer of all billing accounts for utility sexvices
provided to the Premises from WSDOT’s name to the Lessee’s name
effective on the date this Lease is executed, unless otherwise
agreed to by the parties. The Lessee agrees to promptly pay all
bills for utilities or other services supplied to the Premises.
The Lessee shall pay that share of all assessments imposed on or
with respect to the Premises that is the Lessee’s obligation under
RCW 79.44.010, and to also pay all taxes which may hereafter be
levied or imposed upon the interest of the Lessee or by reason of
this Lease.

8. USE OF PREMISES.

A. General Requirements: Nc use other than park and
recreation use shall be permitted without the prior written
approval of WSDOT. All grading and construction plans and any
changes thereof are subject to the prior written approval by
WSDOT. Furthermore, in using the Premises, it is expressly
agreed that the Lessee shall comply with all applicable
federal, state, and local laws, ordinances, regulations, and
environmental requirements. The Lessee hereby agrees to
indemnify, defend and hold WSDOT harmless from claims or suits
resulting from the Lessee’s failure to comply with such
requirements.

B. Flammable/Hazardous Substances: Except as otherwise
provided herein, the Lessee shall not store, bring or allow to
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be brought onto the Premises any toxic or hazardous substances
as defined under the Cocmprehensive Environmental Response,
Compensation, and Liability Act (CERCLA or Federal Superfund),
42 U.S.C. Section 9601 et seqg., and the Washington Model
Toxics Control Act (MTCA), RCW 70.105D et seq., or flammable
substances including but not limited to explosives, petroleum
products, paint, solvents and resins, without the express
written permission of WSDOT. ’

WSDOT hereby grants permission for the Lessee to bring
onto the Premises and to reasonably use toxic, hazardous or
flammable substances that are regularly used on Lessee’s
property to carry out the Lessee’s own park and recreation
operation and maintenance objectives and functions or are
otherwise deemed by the Lessee to be necessary or appropriate
to carry out the [Lessee’s landscaping maintenance
responsibilities under this Lease. Pesticides may be used by
the Lessee for landscape maintenance in accordance with the
- manufacturer’s directions at the Lessee’s risk. The disposal
+ of any and all toxic, hazardous, or flammable substances
stored, brought on or allowed to be brought onto the Premises
by the Lessee must be done in a legal manner by the Lessee.

Lessee hereby agrees to indemnify, defend and hold WSDOT
-~ harmless for any costs or liabilities associated with the
removal or remediation of any hazardous, toxic or flammable
substances including gasoline and other petroleum product,
that has been released, or has otherwise come to be located on
the Premises as a result of the activities of the Lessee and
any of its agents, employees, contractors or the contractor’s
subcontractors. "Costs” shall include but not be limited to
all response cost, disposal fees, investigatory costs,
monitoring costs, civil or criminal penalties, and attorney
;. fees and other litigation costs incurred in complying with
- gtate or federal environmental laws, which shall include -but
not be limited to the Comprehensive Environmental Response,
Comprehensive, and Liability Act, 42 U.S.C. Section 9601; the
Clean Watexr Act, 33 U.S8.C. Section 1251; the Clean Air Act, 42
U.S.C. Section 7401; the Resource Conservation and Recovery
Act, 42 U.S.C. Section 6901; and the Washington Model Toxics
Control Act, RCW 70.105D.010.

Lessee further agrees to retain any and all liabilities
from the offsite disposal; handling, treatment, storage, or
transportation of any toxic, hazardous or flammable
substances, including petroleum products, removed from the
Premises and that liabilities under this secticn
(Flammable/Hazardous Substances) shall survive the expiration
or termination of this Lease.

C. Special Events: The Lessee may issue permits for the
presentation of special events or uses on the Premises
provided that each such incended event meets the following
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minimum requirements and any other reasonable requirement
deemed necessary by WSDOT:

(1)

(2)

(3)

(5)

(6)

FINAL (2/13/97)

The event or use does not affect or impact the
traveled lanes or the operation of I-90 or its
ramps, and is consistent with the park-like
atmosphere intended for the Premises;

Ten percent (10%) of all event, use, permit or
other fees collected by the City for allowing the
event or activity on the Premises, and ten percent
(10%) of the gross receipts for any commercial,
money-making event sponsored by the Lessee or any
other Lessee-authorized group on the Premises shall
be applied as a credit against the wmcney that is
owed to the Lessee by the Lessor WSDOT for
maintenance services under the separate Open Space
and Recreation Area I-90 Maintenance, Redevelopment
and Land Conveyance Agreement between the parties
hereto. Provided, that no payment percentage will
be charged on event, use, permit or other fees that
directly reimburse the Lessee for services provided
by the Lessee that are directly associated with
such event or activity (e.g. police services). The
Lessee shall maintain adequate records of events,
uses, fees, and gross receipts received in relation
to said events or uses and shall provide said
records to WSDOT within thirty (30) days after the
end of said event or use;

The Lessee, in the case of a Lessee produced event,
warrants that it is self-insured and provides
acceptable evidence of its self-insurance status to
WSDOT or, if the Lessee is not self-insured,
secures liability insurance in the form and amount
reasonably determined necessary by WSDOT;

The Lessee-authorized group, in the case of other
than Lessee produced events, secures liability
insurance in the form and amount reasonably
determined necessary by WSDOT;

The Lessee, in the case of a Lessee produced event,
agrees to indemnif:. save, hold harmless and defend
WSDOT and the Federal Highway Administration
against all claims arising out of the special event
activity;

The Lessee, in other than Lessee procduced events,
shall require the permittee to indemnify, save,
hold harmless and defend WSDOT and the Federal
Highway Administration against all claims arising
out of the activities authorized by the permit;
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(7) The Lessee assumes responsibility for all clean up
and repair of any damage resulting from the use or
event.

9. UTILITIES, UTILITY FRANCHISES AND PERMITS. WSDOT
reserves the right for utility franchise and permit holders to
enter upon the Premises to maintain existing facilities and, for
itself, to grant utility franchises and/or permits across the
Premises; Provided, that WSDOT shall require every utility
franchise and permit holder issued a franchise or permit after the
effective date of this Lease to provide to the Lessee’s Superin-
tendent of Parks & Recreation, except in an emergency, not less
than forty-eight (48) hours prior written notice of any intent by
such utility franchise or permit holder to enter upon the Premises,
and in the event of an emergency, prior notice to such official by
telephone at 206-684-8022, (or such other telephone number as may
be designated by the Lessee by written notice to WSDOT) regarding
such intended entry. The WSDOT shall require such entry,
maintenance and installation to be accomplished in such a manner as
to minimize any disruption to the Lessee. The WSDOT shall require
all franchise/permit holders to restore paving, grading,
landscaping and other improvements to the Premises that are damaged
or destroyed by any such entry, installation or maintenance work by
or for such utility franchisee or permittee to at least as good a
condition as such paving, grading, landscaping and improvements
were in immediately prior to the commencement of such franchisee’s
or permittee’s entry or work.

The Lessee will not disturb markers installed by a
franchise/permit holder. Prior to tilling of the soil or the
undertaking of any other operation of the Lessee in which earth,
rock, or other material on or below the ground is moved or
otherwise displaced to a vertical depth of twelve (12) inches or
greater, the Lessee must provide notice to all owners of
underground facilities by calling 1-800-424-5555 {or such other
telephone number as may be designated). Furthermore, the Lessee
must comply with all provisions of Ch. 19.122 RCW relating to

underground facilities. Violation of this statute is subject to a .

possible civil penalty.
10. IMPROVEMENTS.

A. WSDOT shall not be required to make any improvements to
or perform any maintenance or repairs upon any part of
the Premises.

B. WSDOT’s Approval of Lessee’s Plans for Design and
Construction: The Lessee shall not be permitted to make
any improvements to the Premises without the prior
written approval of the WSDOT. The Lessee covenants that
any regrading or improvements to be constructed on the
Premises by the Lessee will not at any time during ox
after construction either damage, threaten to damage or
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otherwise adversely affect any part or element of the
highway facility under or immediately adjacent to the
Premises or the operation thereof as then developed and
used. The WSDOT shall be furnished with two sets of
complete plans, details and specifications and revisious
thereto for grading and all improvements proposed to be
placed on the Premises by the Lessee, and no such work
shall be done by the Lessees on the Premises without prior
written approval of such plans by the WSDOT, which
approval shall not be unreasonably withheld or delayed.
211 construction work by the Lessee shall be done in
conformity with the plans and specifications as approved
by the WSDOT. The WSDOT may take any action necessary,
including directing that work be temporarily stopped or
that additional work be done, to ensure compliance with
the WSDOT-approved plans and specifications, protection
of all parts and elements of the highway facility and
compliance with WSDOT‘s construction and safety
standards. The improvements shall be designed and
constructed in a manner which will permit access to the
highway facility for the purpose of 1nspection,
maintenance, and construction when necessary.

C. Liens. Nothing in this Lease shall be deemed to make the
Lessee the agent of WSDOT for purposes of construction,
repair, alteration, oxr installation of structures,
improvements, equipment,or facilities on the Premises.
The Lessee acknowledges that WSDOT may not, and shall
not, be subject to claims or liens for labor or materials
in connection with such activities by the Lessee.

11. PERSONAL PROPEFTY. WSDOT shall not be liable in any
manner for, or on account of, any loss of damage sustained to any
property of whatsoever kind stored, kept, used or maintained in or
about the Premises, except for such claims or losses that are

caused by WSDOT, its employees, or any of its authorized agents,

contractors, or contractor’s subcontractors.

12. INSURANCE. Lessee warrants that it is self-insured, and
agrees to provide acceptable evidence in the form of a
certification of its self-insured status to WSDOT or, if the Lessee
is not self-insured, to secure liability insurance in the form and
amount reasonably determined necessary by WSDOT; Provided, that
WSDOT may reasonably adjust said coverage requirements from time to
time based on risk factors and the adequa01 of the stated policy
limits.

13. WSDOT’S RIGHT OF ENTRY AND INSPECTION. The WSDOT, for
itself, its agents and contractors and for the Federal Highway
Administration, reserves the right to enter upon the Premises at
any time for inspection purposes, including the inspection of zauy
excavation, construction or maintenance work being done by the
Lessee. Further, the WSDOT, for itself, its agents and
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contractors, and for the Federal Highway Administration, reserves
the right to enter upon the Premises at any time for the purpose of
maintenance, construction or reconstruction of the highway facility
or any element thereof. Provided, No such entry, for the purpose of
maintenance, construction or reconstruction shall occur without at
least seven (7) days’ prior written notice to the Lessee. 1In the
event of an emergency only prior notice by telephone to
Superintendent of Parks and Recreation ac 206-684-8022 (or such
other person or telephone number as may be designated by Lessee by
written notice to WSDOT) shall be required.

The WSDOT shall in no way be responsible for any incidental or
consequential damages due to loss of use by Lessee caused by any
such entry. -

In the event of any such entry, inspection, maintenance,
construction or zreconstruction of the highway facility or any
element thereof by the WSDOT, or any of its agents, employees,
contractors, or contractor’s subcontractors, WSDOT shall ensure
that such entry and work is performed in such a manner as to
protect public safety and minimize any disruption to the Lessee.
Following the completion of such inspection, maintenance,
construction or reconstruction, any paving, grading, landscaping
and other improvements on the Premises.damaged by such entry,
ingpection, construction or reconstruction work shall be restored
or repaired by or for the WSDOT to at least as good a condition as
such paving, grading, landscaping and other improvements were in
immediately prior to r*e commencement of such activity.

The parties exprassly agree that nothing herein precludes any
WSDOT employee, agent or contractor from using the Premises as a
member of the general public.

14, MAINTENANCE. The Lessee ghall perform or cause to be
performed at the Lessee’s expense all maintenance of the Premises
which will include but is not 1limited to, fence maintenance,
maintenance of the paved areas, control of noxious weeds, litter,
dust, and erosion, and must keep the Premises in good condition,
both as to safety and appearance, to the reasonable satisfaction of
the WSDOT. )

15. HOLD HARMLESS.

A. Lessee’s Indemnification: The Lessee shall protect,
save, hold harmless, and defend the WSDOT and its authorized
agents, officers, and employees and the Federal Highway
Administration from all claims, actions, costs, damages and
expenses of any nature whatscever (including but not limited
to reasonable attorneys’ fees and costs) arising out of any
act or omission of the Lessee, or any of its officers, agents,
employees, licensees, invitees, contractors, or the
contractor’s subcontractors on the Premises under this Lease.
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B. WSDOT’ s Indemnification: WSDOT shall protect, save, and
hold harmless and defend the Lessee and its officers,
employees, and authorized agents from all claims, actions,
costs, damages, oOr expenses of any nature whatsoever
(including but not limited to reasonable attorneys’ fees and
costs) arising out of any act or omission of WSDOT related to
activities reserved to the WSDOT, or any of its officers,
agents, employees, contractors or the contractor’s
subcontractors on the Premises under this Lease.

C. Concurrent Negligence or Actions Covered by RCW 4.24.115:
If the claims or damages are caused by or result f£rom the
concurrent negligence of (i) WSDOT, or any of its officers,
agents, employees, contractors or contractor’s subcontractors
and (ii) the Lessee, or any of its officers, employees,
licensees, invitees, agents, contractors or the contractor’'s
subcontractors, or involves any action covered by RCW
4.24.115, a party’s indemnification obligation hereunder
shall be valid and enforceable only to the extent of the
negligence of such party or any of its officers, agents,
employees, licensees, invitees, contractors or the
contractor’s subcontractors, as appropriate.

16. NONDISCRIMINATION. The Lessee, for itself and its
successors, as a part of the consideration hereof, does hereby
covenant and agree as a covenant running with the land, that no
person, on the grounds of race, color, creed, national origin,
marital status, age, sex or the presence of any sensory, mental, or
physical handicap shall be unlawfully excluded from participation
in, be unlawfully denied the benefits of, or be otherwise

unlawfully subjected to discrimination in the use of the facility :.
now or hereafter on the Premises; that in connection with the

construction of any improvement on said lands and the furnishing of
services thereon, no such discrimination shall be practiced in the
selection of employees or contractors, or by contractors in the
selection and vretention of their subcontractors; that such
discrimination shall not be practiced against the public in their
access to and use of the facility and service provided for public
accommodation constructed or operated on, over, or under the space
of the right of way; and that the Lessee shall use the Premises in
compliance with all other requirements imposed pursuant to the Ch.
49.60 RCW and 49 CFR Part 21, and as said Regulations may be
amended. The breach of any of the above nondiscrimination
covenants shall be a material act of default entitling the Lessor
to terminate this lease in accordance with the procedures set forth
herein.

17. DEFAULT. Upon the material breach of this Lease by
either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intenticn
to declare a default and to terminate this Lease in the event such
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breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to perform an obligation
required of it within the cure period, which time shall not extend
more than thirty (30) days after the date of the notice of breach,
except that if the nature of the obligation is such that more than
thirty {(30) days is required for performance or cure, then the
party alleged in breach shall not be in default if such party
commences performance within such thirty (30) day period and
thereafter diligently prosecutes the same to completion. The non-
defaulting party may in writing, at its option, extend the cure
period if in the judgment of the non-breaching party, an extension
is djustified. After expiration of the cure period, and any
extension thereof, if one or more defaults remains unremédied, this
Lease shall terminate without further notice; and Provided, that if
the breach is by the Lessee, WSDOT shall have the option of giving
notice in writing of its intention to cure a non-emergent default
or verbal notice if the default is deamed an emergency by the
WSDOT, by itself or through use of agents or contractors. The
Lessee agrees to reimburse WSDOT within thirty (30) days of the
date of WSDOT’s invoice for resultant direct costs WSDOT incurs in
curing such default or, in the alternative, the WSDOT may, at its
sole discretion, withhold compensation otherwise due the Lessee
undar that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto in an amount equal to the cost incurred in
curing the ¢=fault. :

18. INTERRUPTION, TERMINATION, & PARTTIAL TERMINATION.

A. This Lease shall terminate upcn termination of the Open
Space and Recreation Area I-90 Maintenance, Redevelopment and
Land Conveyance Agreement, unless the parties hereto amend
this Lease in writing to provide for an alternative payment of
rent to WSDOT;

B. Interruption: In the case of a transportation need not
expected to last until the end of the term hereof, WSDOT shall
have only the right to interrupt this Lease for the period of
need, at the end of which WSDOT shall promptly restore the
Premises to a physical condition that is equal or better than
the condition it was in immediately prior to such
interruption, and promptly thereafter shall restore use of the
Premises to the Lessee. During any such period of
interruption, Lessee shall have no vresponsibility or
obligation hereunder to perform any maintenance work with
respect to the area of the Premises that is affected by such
interruption and the rent credit as provided in Section 3
hereof shall be adjusted downward for the period of
interruption according to the following formula:

Adjusted Rent Credit = C x (A =+ 2.30) x (N + 365) where
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"Cr equals the amount of annual rent credit otherwise due to
WSDOT pursuant to Section 3 of this Lease at the time of the
WSDOT interruption;

"A" equals the amount of the Premises (in full and partial
acres) made unavailable for the Lessee’s use and occupancy
because of the WSDOT interruption; and

uN" equals the number of days in each year during which the
WSDOT interruption continues in effect (which days shall
commence on the date specified in the WSDOT notice of
interruption given pursuant to Section 27 of this Lease or the
actual first date of such interruption, whichever is earlier,
and shall end on the final date of such interruption, as
specified in a WSDOT notice given pursuant to Section 27 of
this Lease or the actual ending date of such interruption,
whichever is later).

<30110N

This subsection shall become operable upon the effective date
of possession pursuant to Section 2 of this Lease.

C. Termination by WSDOT: WSDOT may terminate this Lease in
whole or in part:

(1) Immediately, in the event the Premises is needed for
an emergency transportation purpose;

(2) On 180 days’ written notice, if the Premises is
needed for a transportation need. If the transportation
need does =nck, in WSDOT’'s determination, require
terminating the use and occupancy rights with respect to
all of the Premises, the Lessee may continue to lease the
unaffected remainder of the Premises under the terms and
conditions of this Lease;
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(3) In the event that it becomes apparent, in WSDOT's
sole judgment, that the Premises have ceased to be used
or have been abandoned for.a continuous period of sixty
(60) days, WSDOT, at its option, shall have the right to
terminate this Lease, provided due notice of such
apparent default and WSDOT’'s intent to terminate this
Lease shall be given to the Lessee not less than thirty
(30) days prior to the proposed termination date together
with a demand to cure such default within such thirty
(30) day cure period.

(4) For default as provided herein.

D. Termination by Lessee for Default by WSDOT: The leasing
of all of the Premises may be terminated by the Lessee, if the
WSDOT has breached this Lease and, after WSDOT’s receipt of -
notice of such breach, such breach has not been cured within
the time period specified in Section 17 hereof. For purposes
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of termination under this provision, Lessee may declare any of
the following a breach by the WSDOT, unless otherwise mutually
agreed to:

(1) The interruption of the Lessee’s use and occupancy
of the Premises or a portion thereof for a period of more
than one year;

(2) The adoption of any policy or_regulation by WSDOT
that makes the maintenance of the Premises or any portion
thereof unreasonably difficult or expensive or the use
and occupancy of the Premises or any portion thereof
economically or operationally unreasonable or
unacceptable to the Lessee cr that unreasonably limits or
restricts the occupancy or uses as allowed under this
Lease of the Premises; and

(3) The failure of the Lessor to indemnify the Lessee as
provided elsewhere herein.

19. SURRENDER UPON TERMINATION.

A. Except as otherwise provided herein, upon termination or
expiration of this Lease, the Lessee shall cease its operation
on and/or use of the affected Premises. In the event the
Lessee fails to vacate the Premises on the date of termination
or expiration, it shall be liable for any and all costs to
WSDOT arising from such failure.

" B. Condition of Property Upon Surrender:

(1) Prior to termination for convenience by the Lessee,
or termination for a Lessee default where the Lessee has
not made diligent efforts to cure the default, ox
expiration of this Lease, the Lessee shall remove from
the Premises, at no cost or expense to the WSDOT, all
improvements, trade fixtures, equipment, furnishings, and
other personal property owned and/or placed in or on the
Premises by the Lessee and restore the same to as good or
better condition as it was in prior to the execution of
this Lease, reasonable wear and tear excepted, unless the
parties agree in writing otherwise. In removing such
material and property, the Lessee shall take due care to
not damage or injure the Premises, and any such damage or
injury shall be immediately repaired by the Lessee at no
cost or expense to the WSDOT.

(2. In the event the Lease is terminated by WSDOT
because of a Lessee default and the Lessee has diligently
attempted to cure the default within the cure period but
was unable to do so, the Lessee shall be granted a 120
day permit to enter upon the affected Premises to at its
expense remove all improvements and restore the same to
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as good or better condition as it was in prior to the
execution of this Lease, reasonable wear and tear
excepted, unless the parties agree in writing otherwise.
In removing such material and property, the Lessee shall
take due care to not damage or injure the Premises, and
any such damage or injury shall be immediately repaired
by the Lessee at no cost or expense to WSDCT. Further,
Lessee hereby agrees to retain all liability and to
protect, save, and hold harmless and defend WSDOT, its
authorized agents, officers and employees, and the
Federal Highway Administration from all claims, actioms,
costs, damages, and expenses of any nature whatsoever
(including but not limited to reasonable attorneys’ fees
and costs) arising out of the acts or omissions of the
Lessee, or any of its officers, employees, agents,
licensees, invitees, contractors, or the contractor’s
subcontractors or any persons whomsoever on the Premises
for which the improvement is located until said removal
and restoration is complete. The 1liability and
indemnification obligations contained in this section
shall survive the expiration or termination of this
Lease.

+3J1IL10N

{3) 1In the event the Lease is terminated by WSDOT for a
transportation need or for convenience, or by the Lessee
for a WSDOT default as provided elsewhere herein, the
Lessee is not obligated to remove improvements, trade
fixtures, equipment, furnishings and other personal
property from the Premises, but shall have the right to

o remove Lessee’s items it desires prior to the effective

e termination date. With any such removal, Lessee shall
take due care to not damage or injure the Premises, and
any such damage or injury shall be immediately repaired
by the Lessee at no cost or expense to the WSDOT, unless
the parties mutually agree otherwise.
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C. Disposition of Unremoved Improvements and Property: 1In
B the event that the Lessee has not removed its improvements,.

S : trade fixtures, equipment, furnishings, and other personal
property, upon termination or expiration of this Lease or as
otherwise required herein, the improvements and property shall
become the property of the WSDOT and WSDOT may dispose of the
property ané improvements at Lessee’s expense in a manner
prescribed by the WSDOT and the Lessee shall reimburse the
WSDOT for any reasonable expense incurred by the WSDOT in
connection with such removal and disposal within thirty (30)
days of the date of WSDOT’s invoice; Provided, that the WSDOT
may, at its sole discretion, withhold compensation otherwise
due the Lessee under that separate Open Space and Recreation
Area I-90 Maintenance, Redevelopment and Land Conveyance -
Agreement between the parties hereto, in an amount equal to
the reasonable costs incurred in removing and disposing of the
improvements and property; Provided,further that this
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provision does not apply where termination is as provided in
paragraph 19.B(3).

D. Failure to Restore the Premises: In the event the Lessee
fails to restore the portion of the Premises to be surrendered
to as .good or bhetter condition as it was in prior to the
execution of this Lease, reasonable wear and tear excepted, or
as otherwise agreed to by parties in writing, upon termination
or expiration of this Lease, OY as otherwise provided herein,
the WSDOT may rastore caid Premises at Lessee's expense and
the Lessee will reimburse the WSDOT for any reasonable expense
jncurred by the WSDOT in connection with such restoration
within thirty (30) days of the date of WSDOT's invoice;
provided, that the WSDOT may, at its sole discretion, withhold
compensation otherwise due the Lessee under that separate Open

Space and Recreation Area I-30 Maintenance, Redevelopment and

Land Conveyance Agreement petween the parties hereto, in an ¢

= amount equal to the reasonable costs incurred in restoring the
property; Provided, further that this provision does not apply
where termination is as provided in paragraph 19B(3).

20. ASSIGNMENTS, SUBLEASES & SUBCONTRACTS. The Lessee shall
not assign this Lease Or sublet any part of the Premises without
WSDOT’s prior written consent. The Lessee covenants that this
lLease is entered into as a principal and that the Lessee is not
acting for any undisclosed principal. Nothing herein shall
prohibit the Lessee from contracting with a third party to perform
the maintenance work agreed to herein with the prior written
approval of WSDOT, which approval shall not be unreasonably
withheld. Any such contract shall not relieve the Lessee of its
obligation to maintain the Premises as agreed herein.

: 21. MODIFICATIONS. This instrument contains all the
agreements and conditions made between the parties hereto
pertaining to the leasing of the Premises, and may not be modified
orally or in any other manner other than by an agreement in writing
signed by all parties hereto.

25. WAIVERS. The receipt py WSDOT of Premises maintenance
services, with knowledge of any breach of this Lease by the Lessee,
or of any default on the part of the Lessee in the observance oOr
performance o any of the conditions or covenants of this Lease,
shall not be deemed to 2 waiver of any provision of this Lease. No
failure on the part of either party to enforce any covenant oY
provision herein contained, nor any waiver of any right hereunda:
by either party, unless in writing, shall discharge or invalidace
such covenant or provision or affect the right of such party to
enforce the same in the event of any subsequent breach or default.

23. CUMULATIVE REMEDIES. All remedies available at law or
in equity to either party for breach of this Lease are cumulative
and may be exercised concurrently or geparately, and the exercise

FINAL (2/13/97)
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of any one remedy shall not be deemed an election of such remedy to
the exclusion of other remedies.

24. TOTALITY OF AGREEMENT. It is understood that no
guarantees, representations, promises, or statements expressed or
implied have been made by either party hereto except those that are
expressed in this Lease.

25. BINDING AGREEMENT. This Lease shall not be valid and
binding upon Lessor unless and until accepted and approved by the
Secretary of Transpoxtation or his duly authorized representative.

301L0N

26. INTERPRETATION. This Lease shall be governed by and
interpreted in accordance with the laws of the State of Washington.
The titles to paragraphs or sections of this lease are for
convenience only, and shall have no effect on the construction or
interpretaticn of any part hereof.

27. NOTICES. Except as provided elsewhere herein, wherever
in this Lease a written notice is to be given or made, it shall be
‘sent by certified mail, postage prepaid addressed to the intended
recipient at the respective address shown herein, or personally
served on the party at the address listed below, unless such
recipient has specified a different address by prior written notice
sent to the other party hereto:

TO WSDOT: PROPERTY MANAGEMENT SUPERVISOR
B DEPARTMENT OF TRANSPORTATION
Mail Stop 7338
P. O. Box 4 7338
Olympia, WA 98504-7338

COPY TO: Northwest Region Maintenance Engineer
' DEPARTMENT OF TRANSPORTATION -
P.0O. Box 330310
15700 Dayton Avenue North
. Seattle, WA 98133-9710

“INIWNJ0C 3Hl‘30 ALITYND 3IHL OL 3n@ ST LI

I9ILON- SIHL NYHL ¥¥312°SS37 ST JWv¥d SIHL NI INIWNO0Q 3HL 41

TO LESSEE: Superintendent of Parks &.Recreation
THE CITY OF SEATTLE
Administration Building
100 Dexter Avenue North
Seattle, WA 98109

said notices shall be effective upon receipt of notices in the
manner described above.

28. RESTRICTION. In accordance with Agreement GC8704, dated
Decembexr 1, 1989, between the State of Washington and Seattle
School District No. 1, (attached hereto as Exhibit Roman Numeral
II) the Premises is subject to a restriction that it will not be
used for school purposes. Nothing in this Lease or Agreement
(GC8704 restricts or prohibits use of the Premises by the Lessee for

FINAL (2/13/87)
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the providing of instruction in games, sports, arts and crafts, or
similar and normal park and recreation functions or activities.

29. NEGOTIATED AGREEMENT. The parties to this Lease
acknowledge that it is a negotiated agreement, that they have had
the opportunity to have this Lease reviewed by their respective
legal counsel, and that the terms and conditions of this Agreement
are not to be construed against any party on the basxs of - such
party’s draftsmanship thereof.

IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

Dated:  ;3: Dated:

THE CITY OF SEATTLE WASHINGTON STATE

DEPARTMENT OF TRANSPORTATION

BY: T By:
- (Name and title of WSDOT)

Title:

APPROVED AS TO FORM ONLY:

. 1977

FINAL (2/13/97)
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STATE OF WASHINGTON )
ss. (WSDOT ACKNOWLEDGMENT)
COUNTY OF )
_On this day of , 1997, before me
personally appeared , to me known to be the

duly appointed Director, Real Estate 3ervices, Washington State

Department of Transportation, who stated, on oath, that

executed the within and foregoing instyrument and acknowledged said

instrument to be the free and voluntary act and deed of the State

of Washington for the uses and purposes therein set forth, and that
was authorized to execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above written.

{Signature)

(Print or type name of notary)
Notary Public in and for the State Washington,
residing at
My commission expires

FINAL (2/13/97)
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STATE OF WASHINGTON )

) ss. (CITY ACKNOWLEDGMENT)
THE COUNTY OF KING )

On this day of , 1997, before me, the
undersigned, a Notary Public in and for the State of Washington,
duly commissioned and sworn, personally appeared
to me known to be the

of The City of Seattle, who on oath stated
that executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of
The City of Seattle-for the uses and purposes herein mentioned, and
that was authorized to execute the said instrument for and
on behalf of The City of Seattle.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above written.

(Signature)

(Print or type name of notary)
Notary Public in and for the Stdte Washington,
residing at
My commission expires ,

FINAL (2/13/97)
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) (Rev.9/15/89)
AGREEMENT GC §704
FEDERAL AID NO. I-90~1( )
COLMAN SCHOOL REPLACEMENT
PHASE 2, CONSTRUCTION

e
THIS AGREEMENT is made and entered into this /%7 dav of

AZZfZ?gaoy,ée?r’, 1989 between thé State of Washington, Departument of

Transportation, acting by and through the Secretary of Transportation,
hereinafter referred to as the "State", and Seattle School District

- NO..1, locatad at 815 Fourth Avenue North, Seattle, Washington 98109,

hereinafter referred to as the "District".

WHEREAS, the State, pursuant to RCW 47.52.180, was directed to:

1. Reimburse the District for the costs of providing an clternate

=zite for a schcool and playground of equivalent utility to the

present site;

2. Reimburse the District for the replacement cost of a new
school building of equivalent utITIEXY €& ~Chd present Celman.

School; and

3. Reimburse the District for the cost of outfitting the scuool
with furniture and egquipment suitable to the new school building
to the extent that such costs are eligibie for participation by
the Federal Highway Administration, heresinafter referred L& as
.the "FHWA" (generally the cost of furniture or equipment
permanently attached or dedicated to the nsaw school building will

be cgnsidered for eligibility):; and

EXHIBIT I
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WHEREAS , the District has submitted to the State its plans
showing the site selectad for the new school and playground, the
specifications and estimated costs for designing, constructing, and

furnishing a new school; and

WHEREAS, the District has already incurred substantial costs
associated with the environmental, site selection, preliminary
engineering, and plans, specification and estimates processes with thé
intent of entering into a further agreement for constrg;tidn,with the

State; and

WHEREAS, it ic deemed to be in the best public interest for the
District to proseed with the Phase 2 construction for the facility at

this time; and

WHEREAS, the District and State have entered into a Possession
and Use Agreement and a Construction Permit providing for the State's

use of a portion of the present Colman School site:

NOW THEREFCRE, in ccnsidération of the terms, covenants and
perfurmance contained herein, or attached and incorporasted and made

part thereof,
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IT IS MUTUALLY AGREED AS FOLLOWS:

I.

GENERAL

The District shall furnish the labor, materials, equipment and

tools required for Phase 2 construction of a new Colman School, as

described in Exhibit "A" attached hereto, and by this refereuce made a

part of this Agreement.

The District shall perform, control and manage the work in

accordance with the Distrigt's A & E Monitoring guidelines.

The State and FHWA shall have the right to review the work in

progress and take samples of materials to-be included in the

construction of the school facility. -

Thelstate concurs with the use of the consulting firms of TRA and

Mahlum and Nordfors under their existing continuing contracts.

Tha District shall not enter into any additional contracts for
the performance of any work under this agreement without written
permission of the State. Tt is recognized that the State is not a
party to any work or contract that may b= entered into by the District
and third parties to complete the work and the State's obliéation is
solely for the reimbursement of costs and conveyance of property

interests consistent with the terms of this Agreement.

e
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The Distri~t agress that the old Colman building and site will
nét be usad for scho»l purposes. A violation of this provision shall
Ee deemeéd a material breach of this Agreement and will entitle the
State to all remediesvavailable to it including the right to enjein

such usage. The District consents tec entry of an injunction in the

event of District violation of this provision.

$I0TLON

The State shall furnish the land for the site of the new Colman

' 8chool in accordance with Paragraph VII.A and B.

II

DESCRIPTION OF WORK

The work of this Agreement consists of construction =

administration, payment to contractors, sales tax, contingencies,

inspection, testing, and other related work.

III.

< INIWNJ0Q 3HL 40  ALITVAD 3HL OL 3nQ ST il

TRANSFER OF TITLE OF OLD COLMAN SCHOOL PRCPERTY

Prior to award of the contract for construction of the new Colman

Scheol, the District shall convey clear title to that portion of the

2T10N SIHL NVHJ #¥31D 53T S1 3JWvYd SIHL NI IN3WNJ0Q 3HL dI

old Colman property needed for I-90 right-of-way and other areas now

3
&

used by the State under its Possession and Use Agreement

(approximately 114,447 square feet).
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iv.

TIME FOR BEGIWNING AND COMPLETION

The District shall not begin any work under the terms of this
Agreement until authorized in writing by the State. All work under the
Agreement shall be completed within 430 days atfter contract award by

the District.

Thé established completion time shall not be exﬁended ﬁecause.cf_
any delays atiributable to the District, but may be extended by the
State, in event c¢f delay attributable to the State, or because ofr
unavoidable delays causad by an act of God or governmental actions or
other conditions beyond. the control of the District. A supplemental
‘agrzement, issued by the>state, is required prior to-extending the

established completion dats.

[T v.

CHANGE ORDER3

All change orders shall be subnitted to the State for approval
prior to the District authorizing the contractor to start the work.

The State shall expediticusly review such change orders..

VI.

MATERIALS CERTIFICATION

The District shall submit to the State a certification that
materials and construction operations controlled by sampling and

testing were in coriormance witii the contract documents. Said
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certification shall be signed by the responsible pistrict official and

subpitted to the State prior to requesting f£inal payment.

It

. -payment

A.

VII.

TERMINATION OF STATE OBLIGATION

is-understood and agreed that within 90 days after final

the State.will:

Execute a mutual renefits Quit Claim Deed conveying to
the District fee title in and to those lands outlined in

pink on the-attached Exhibit "C".

Execute a mutual benefits Airspace Lease covering those
aréas outlined in green on the attached Exhibit "C" on such
terms and conditions as determined by the State. Said
Airspace Lease will be effective only so long as said

property is used in conjunction with a public schocl located

on the property described in A above.

The State's obligation te replace Colman School shall be

considered complete upon final payment therecf by the State and

execution of the necessary documents conveying title to the land and

airspace lease for the new school; whichever occurs last.

7 ;;mmg;aiiﬁ

:391108

1 INIWND0G 3HL 40 ALITvAD 3HL 0L -3Na ST 1l

39ILON SIHL NVHL ¥Y3T1D SS3T SI 3Wv¥4 SIHL NI INIWNI0A 3HL dI

.

w




VIII.

PAYMENT

Tha State in consideration of faithful performance of the wark teo
be done by the Districst agrees to pay the District seventy-~five
percent (75%) of the actual direct and related indirect cost, Four
Million Eight Hundred Fifty Thousand Dollars($4,850,000) of perforning
the work, less Three Hundred Twenty Five Thousand Dollars ($325,000) .
the agreed value of that portion of the old Colman property retained
by the District. The maximum amount payable, by the State to the
District under this Agreement, shall not exceed Four Million Five
Hundred Twenty Five Thousand Dollars ($4,525,000.00) unlesé a
supplemental agreement has been negotiated and executed by the State
prior to the State's incurring responsibility for any éoéts in excess
of the aforesaid maximum aﬁount payable. The credit to the State,
Three Hundred Twenty Five Thousand Dollars($325,600), for that portion
of the old Colman School property retained by the District shall be
deducted from the monthly progress payments submitted by the District.
Such deduction(s) shall begin with the first monthly progress payment
and subsequent payments, if required, to satisfy this requirement. An
itemized estimate of cest for work to be performed by the District and
to be reimbursed by the State (subject to the deduction provided for
in the previocus sentence) marked-Exhibit ugn iz attached hereto, and
by this reference made a part of this Agreement. such payment shall be

full compensation ‘for the replacement cost of the new Colman School.
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A. Monthly Progress Pavments

Ppartial payments may be made upon request of the District to
reimburse cests incurred, and are not to be more frequent than
one per month. It is agreed that p#fment of any pértial claim
will not constitute agreement Ey the State as ta the
appropriateness of any item or assumption of any other
responsibility or liability, énd that at the time of £final
audit, all required adjustments will be made and reflected in
a final payment. In the event thaf such final audit reveals an
overpayment or undérpayment by either party, the parties agree
to make such a&justment as required by final audit, not to
exceed the maximum amount payable under this Agreement. Either
party may resert to other available remedies in. the event of
dispute over any audit results.

Fipal Payment

The District shall submit a final billing to the State within
60 calendar days following completion of the work-iﬂvolved.
The District will maintain sufficient accounting records to
clearly distinguish between the Colman School replacement-
costs that are eligible for FHWA participation and other
elements of the District;s Phase 1 Capital Improvement

Program.

Accountina Methods/Inspection of Cost Records

The District and its consultants shall keep available for

inspection by representatives of the State and United States,
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for a period of three years after final payment, the cost

records and accounts pertaining to this Agreement.

If any litigation, claim, or audit arising ocut of, in
connection with, or related to this contract is initiated
before the expiration of the thrse-year period, the cost

records and acccunts shall be retained until such litigation,

TAJTLON

claim, or audit involving the records is completed. Cost
records shall be maintained in accordance with a work order

accounting procedure as prescribed by the Division of

Municipal Corporations of the State Auditors Office.

IX.

AUTHORITY TO .5IZGIN WORK

The District agrees that any cost incurred prior to the execution
of this Agreement and receipt of written notice to proceed by the

STATE shall not be eligible for reimbursement under this Agreement.

* INIWA20G 3HL 40 ALITYAD 3HL OL 3ngQ ST il
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X.

DISPUTES

Any dispute concerning questions of fact in connection with the

work not disposed of by agresment between the Diserict and the State
shall be referred for determination to the Secretary of Transportation
of the Washingtcn State Department of Transportation, whose decision

in the matter shall be final and binding on the parties of this

Agreement, ‘except as provided in VIII.A and XI hereof.




!

XI.

VENUE

In the event that either party is required to institute legal
action or proceedings to enforce any of its rights in this Agreement,
both parties agree that any such action shall be brought in the
Superior Court of the State of Washington, situated in Thurston

County.

XIT.

LEG2L RELATIONS -

The District shall comply with all federal; state and local laws
and ordinances applicable to the work of this Agreement. This contract
shall be interpreted and construed in accordance with the laws of

Washingﬁcn.

pDistrict, its successors or assigns, will protect, save and hold
harmless the State, its authorized agents and employees, from all
claims, actions, costs, damages cr expenses of any natures whatscever
by reason of the acts or omissions of the District, its assigns,
agents,contractors, licensees, invitees, employees or any person
whomsocever arisinqléut of or in connectior with any acts or activities
authorized by this Agreement. Thé District further agrees to defend
tha State, its agents or employees in any litigation, izncluding
payment of any costs or attorney's fees, for any claims or action
commenced, thereon arising out of or‘in connection with acts or
activities authorized by this Agreement. This obligation shall not

include such claims, costs, damages or expenses which may be caused by

10
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the sole negligence of the State or its authorized agents or
employees; Provided, that if the claims or damages are caused by or
result from the ccncurrent negligence of (a) the State, its agents or
employees and (b) the District, its agents or empioyees, this
ihdemnity provision shall be valid and enforceable only to the extent

of the negligence of the District or District's agents or employees.

No liability shall attach to the State or the District by reasomn

of entering into this Agreement except as expressly provided herein.

XIII.

EXTRA WORK

The Stats may authorize the District to perform work or render
services in addition to or other than work provided by this Agreement.
Such work will be considered as Extra Werk and will be specified in a

supplement to this Agreement which will set forth the nature and scope

cf the additional work and payment therecf. Work under a supplemental

agreement shall not proceed unless and until awnthorized in writing by
"the State. Add‘ricnal work ordered by the District without the State's

prior approval will be done at the expense of the District.

XIV.

BOARD OF REVIEW FINDINGS AND ORDER AND STIPULATION

The Board of Review's findings and order and stipulation
contained therein shall be deemed modified and superseded by the terms
of this Agreement to the extent the terms herein are inconsistent with

such findings and order and stipulation.
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IN WITNESS WHEREOF, the parties hereto

AGREEMENT as of the day and year first above written.

SE(T%TE SCHOOL DISTRICT NO. 1
N

have executed this

Title

Superintendent

Date

*301.L0N

October 30, 1989

APPROVED AS TG FORM
Date /CZV/ ;4J-§§;§3F¢

4 /// ’///
By a’//iéézég; /57 oo dsmny
VA >
Assistant Attorney General

STATE OF WASHINGTON

DEPAR' NT| OF TRANSPORTA?;ON
By 153; <?Z{:———\
/

Title Dennis 8. Ingh3am
Assistant Secrctar: For
Program Davelopment
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EXEIBIT "A"

COLMAN SCHOOL REPLACEMENT

A. PRELIMINARY ENGINEERING

1. Investigation and Schematic Design

2. Administration(School District)

3.7 Reimbursable o

Total Preliminary Engineering(Paid under GC 8243)
“B. PHASE 1, PLANS, SPECIFICATIONS, & ESTIMATES (PS&E)
C. PHASE 2, CONSTRUCTION

TOTAL ESTIMATED COLMAN SCHOOL REPLACEMENT COST

13

$75,000
12,000

0

$87,000
$468,285
$6,462,933
27,018,218
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EXHIBIT “B"

Cost breakdeown by activity for work to be completed under Phase 1, : b

PS&E:
I. Contract Documents/Advertise and Award
- Design Development
- Contract Documents
- Advertise and Award
- Engineering for Street Reconstruction
- Value. Engineering .
- Energy Evaluatiopr
- Soils g
~ Surveying
~ Permits
- Transportation Study

SUB TOTAL

II. Administration(School District)
- Project Manager: .5 X 9 mos X $4873/mo

- Project Coordinator: 1 x 9 mos x $3714/mo

Planner: .2 x 9 mos X $3636/mo

Secretary: .1 X 9 mos X $2400/mo

Accountant: .25 x 9 mos x $2338/mo
SUB TOTAL ‘

Reimbursables (Printing)

TOTAIL ESTIMATED PHASE 1, PS&E COST

STATE PORTION (.75 X $468,285)

DISTRICT PORTION (.25 X $468,285)

14

e &

$ 70,000

“30110N

133,000
14,000
25,000

.16,000
17,500
25,000
15,000
63,500

5,000

$384,000
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33,426 |
6,509
2,160
5,261
$69,285
15,000 ;

$463,285

=$351,213.75
e ——— ———

=$117,071.25
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EXHIBLIT "B" (continued)

Cost breakdown by activity for work to be completed under Phase 2,
CONSTRUCTION:

Estimated construction' cost $5,481,900
8.1% Washington State Sales Tax 444,034

Sub-total - $5,925,934
5.00% Contingencies ; 296,297

Sub-total : : $6,222,231
Construction Administration(Consultants) ‘ 'ff $70,000
Inspection/Testing st ) $25,000

constructicn Administration(School District)

- Project Manager: .5 X 14 mos X $4873/mo o $34,111
- Project Coordinator: 1 x i4 mos x $3714/mo ‘ 51,956
- Constructicn Specialist: 1 x 14 mos x $2718/mo 38,052
- Accountant: .25 X 14 mos x $2338/mo ‘ 8,183

Secretary: .1 X 14 mos x $2400/mo

3.360

Sub-total $135,702
Reimbursables (Printing) ' SR 10,000
TOTAL ESTIMATED BHASE 2 CONSTRUCTION COST 'f $6,.462.933
STATE PORTION ($6,462,933 x .75 - $325,000) . =$4,522.200

DISTRICT PORTION ($6,462,933 x .25 + $325,000) =$1,940,7133
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ACTIVE RECREATION AREAS

AR-1-10546
IC:1-17-05680

ATRSPACE LEASE

THIS IS A LEASE entered into between the WASHINGTON STATE
DEPARTMENT OF TRANSPORTATION, hereinafter called the “WSDOT," and
THE CITY OF SEATTLE, wereinafter called the nlessee". £

WHEREAS, the land and premises hereinafter described to be
leased to the Lessee are not presently needed exclusively for
highway purposes; AND WHEREAS, the WSDOT is granted authority to
lease property under RCW 47.12.120; AND WHEREAS, the WSDOT and
Lessee deenm it to be in the best public interest to enter into this
lease; AND WHEREAS, Lessee acknowledges that the WSDOT would not
have entered into this Lease and agreed to allow the Lessee to
develop the Premises for active recreation except for Lessee’s

pronise to paintain the Premises at Lessee’s expense;

NOW, THEREFORE, in consideration of the terms, <onditions,
covenants and performances described herein, IT IS MUTUALLY AGREED

THAT:
1. PREMISES. The WSDOT does hereby lease to the

Lessee and the Lessee does hereby lease from WSDOT the following

areas collectively comprising approximately 5.18 Acres:

gsturgus Artwork (Parcel A, Exhibit "A*, Sheet 1 of 7)

Atlantic Street Park {rParcel B, Exhibit "A", Sheet 2 of 7)

Proposed Tennis Courts (Parcel C, Exhinhit va", Sheet 3 of 7)

Existing and Proposed pasketball Courts (Parcel D, Exhibit
#aw, Sheet 3 of 7)

Tract 37 Screening Fence (Parcel E, Exhibit "A", Sheet 4 of

7)

gportsfield (pParcel F, Exhibit “A", Sheet 5 of 7}

Urban Peace Circle (Parcel G, Exhibit VA", Sheet 5 of 7)

i Existing Tennis Courts (Parcel H, Exhibit uAN,

Shiets 5 & 6 of 7)

children’s Play Area (Parcel I, Exhibit "A"?, Sheet 6 of 7)

gast Portal Mt. Baker Ridge Viewpoint (on Lake Washington
Blvd. South) (Parcel J, Exhibit "A", Sheet 7 of 7)

_Exhibit 4 to Op=n Space And Recreation
Area I-90 Maintenance, Redevelopnment
and Iind Conveyance Agreement

FINAL (2/13/97)
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all of which are and shall be identified by blue shading on Exhibit
np, " which is attached hereto and by this reference incorporated
the "Premises". The Premises is legally described in Exhibit “B"
attached herete and by this reference incorporated herein.

2. TERM. The term of this Lease shall commence on the date
it is fully executed and shall continue in full force and effect
thereafter for a period of 20 years or until terminated pursuant to
the provisions herein, whichever is the earlier. The Lessee shall
have the option of continuing its tenancy of the Premises for
additional twenty (20) year terms; Provided, that at the time the
renewal is scheduled to commence, the Lessee is in substantial
compliance with all the terms and conditiors of this Lease.

3. SIGNAGE. Within ninety days after the commencement of
this Lease, Lessen, at its expense, shall erect and maintain
permanent signs approved by WSDOT as to gquantity, location, and
design, which approval shall not be withheld unreasonably, stating
as follows:

"Phis public park is located on highway right of way
under an agreement between The City of Seattle and the
Washington State Department of Transportation."

4. CONS.052ATION. The Lessee’s assumption of maintenance
responsibiliticz for the Premises as specified herein serves as
consideration for this Lease.

S. NONAPPLICABILITY OF RELOCATION ASSISTANCE. The Lessee
acknowledges that the signing of this Lease does not entitle the
Lessee to assistance under the Uniform Relocation and Real Property
Acquisition Act (chapter 8.26 RCH).

6. USE OF PREMISES.

a. Use Authorized By WSDOT: No use other than the
maintenance and operation cof the Premises for active recreation
purposes including but not limited to tennis courts, sportsfields,
playgrounds, basketball courts, picnic tables and benches, art
works, viewpoints, and other similar uses or for the fenced
screening of Tract 37 shall be permitted without the prior written
approval of the WSDOT. In using the Premises, the Lessee shall
comply with all policies and regulations heretofore or hereafter
promulgated by the Department of Transportation relative to the
safety of the motoring public and the highway facility that are
transmitted, in writing, to the Lessee not less than thirty (30)
days prior to the date the Lessee is obligated to comply with the
same (except for emergency policies and regulations, which shall be
effective immediately upon their adoption and the receipt by the
Lessee of the text thereof and notice from the WSDOT of its
emergency adoption of the same).

FINAL {2/13/97)
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b. Compliance With Law: In using the Premises, it is
expressly agreed that Lessee must comply with all applicable
federal, state and local 1laws, ordinances, and regulations,
including environmental requirements that are in force or that may
hereafter be in force, and shall secure all necessary permits and
licenses. Direct access to ramps or traveled lanes of limited
access highways is not permitted.

C. Flammable/Hazardous Substances: Except as otherwise
provided herein, the Lessee shall not store, bring or allow to be
brought onto the Premises any toxic or hazardous substances as
defined under the Comprehensive Environmental Response Compensation
and Liability Act ("CERCLA" or Federal Superfund) (42 U.S.C. § 9601
et seq.), and the Washington Model Toxics Control Act (MCTA), RCW
70.105D et seq. or flammable substances, which flammable substances
include but are not limited to explosives, petroleum products,
paint, solvents, and resins, without the express written permission
of WSDOT.

WSDOT hereby grants permission for the Lessee to bring onto
the Premises and to reasonably use toxic, hazardous or flammable
substances that are regularly used on Lessee’s property to carry
"~ out the Lessee’s own park and recreation operation and maintenance
objectives and functions or are otherwise deemed by the Lessee to
be necessary or appropriate to carry out the Lessee’s landscaping
maintenance responsibilities under this Lease. Pesticides may be
used for landscape maintenance in accordance with manufacturer’s
directions at the Lessee’s risk. Disposal of any and all toxie,
hazardous, or flammable substances stored, brought on or allowed to
be brought onto the Premises by the Lessee shall be done in a legal
manner by Lessee. :

Lessee hereby agrees to indemnify, defend and hold WSDOT
harmless for any costs or liabilities associated with the removal
or remediation of any hazardous, toxic or flammable substance,
including gasoline or other petroleum product, that has been
released or otherwise has come tc be located upon the Premises by
the activities of the Lessee, and any of its employees, agents,
licensees, ~contractors, or the contractor’s subcontractors.
nCcosts" shall include but not be limited to all response costs,
disposal fees, investigatory costs, monitoring costs, civil or
criminal penalties, and attorney fees and other litigation costs
incurred in complying with state or federal environmental laws,
which shall include but not be limited to the Comprehensive
Environmental Response, Comprehensive, and Liability Act, 42 U.Ss.C.
Section 9601; the Clean Water Act, 33 U.S.C. Section 1251; the
Clean Air Act, 42 U.S.C. Section 7401; the Resource Conservation
and Recovery Act, 42 U.S5.C. Section 6901; and the Washington Model
Toxics Control Act, RCW 70.105D.010.

Lessee further agrees to retain any and all liabilities from
the offsite disposal, handling, treatment, storage, or

FINAL (2/13/97)
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transportation of any toxic, hazardous or flammable substances,
including petroleum products, removed from the Premises and that
liabilities und2r this section (Flammable/Hazardovs Substances)
shall survive the expiration or termination of this Lease.

d. Signage, Display Lighting, Advertising & Fencing:
Signs, display 1lights, and advertising media/materials are not
permitted unless completely detailed on a separate plan sheet and
have received specific prior written approval by WSDOT. Fences in
place at the time of execution of this Lease or placed on the
Premises by the Lessee; with the concurrence of WSDOT, and the
Tract 37 Screening Fence will be maintained by the Lessee foo the
duration of the Lease. Nothing is to be attached to any fence by
the Lessee without prior written approval by WSDOT.

e. Special Events: The Lessee may issue permits for the
presentation of special events or uses on the Premises provided
that WSDOT is given 10 days prior written notice describing the
event and each such intended event meets the following minimum
requirements and any other reasonable requirement deemed necessary
by WSDOT:

(1) The event or use does not affect or impact the
traveled lanes or the operation of I-90 or its ramps, and is
consistent with the park-like atmosphere intended for the Premises;

(2) The event does not exceed the structural loading
limits of the design of the I-90 "1id" for live loads;

(3) Ten percent (10%) of all event, use, permit or other
fees collected by the Lessee for allowing the event or activity on
the Premises, and ten percent (10%) of the gross receipts for any
commercial, money-making event sponsored by the Lessee or any
other Lessec-authorized group on the Premises shall be applied as
a credit against the money that is owed to the Lessee by the WSDOT
for maintenance services under the separate Open Space and
Recreation Area I-90 Maintenance, Redevelopment and Land Conveyance
Agreement between the parties hereto, which by this reference is
incorporated herein; Provided, that no payment percentage will be
charged on event, use, permit or other fees that directly reimburse
the Lessee for services provided by the Lessee that are directly
associated with such event, use or activity (e.g. police services).
The Lessee shall maintain adequate records of events, uses, fees,
and gross receipts received in relation to said events or uses and
shall provide said records to the WSDOT within thirty (30) days
after the end of said event or use;

(4) The Lessee, in the case of a Lessee produced event,
warrants that it is self-insured and provides acceptable evidence
of its self-insurance status to WSDOT or, if the Lessee is not
self-insured, secures liability insurance in the form and amount
reasonably determined necessary by WSDOT;

FINAL (2/13/97)

¥

*IN3WNI0Q 3IHL 40 ALITYND 3HL 01 3nA ST 4l

99I10N STHL NYHL ¥v3T1D SS37 ST 3Wvdd SIHL NI IN3WNJ0Q 3HL A1

*301L0N




(5) The Lessee-authorized group, in the case of other
than Lessee produced events, secures liability insurance in the
form and amount reasonably determined necessary by WSDOT;

(6) The Lessee, in the case of a Lessee preduced event,
agrees to indemnify, save, hold harmless and defend WSDOT and the
Federal Highway Administration against all claims arising out of
the special event activity;

(7) The Lessee, in other than Lessee produced events,
shall require the permittee to indemnify, save, hold harmless and
defend WSDOT and the Federal Highway Administration against all
claims arising out of the activities authorized by the permit;

(8) The Lessee assumes responsibility for all clean up
and repair of any damage resulting from the use or event.

£f. Encumbrances. It is expressly understocd that the Lesses
shall not legally encumber the Premises.

7. PERSONAL PROPERTY. WSDOT shall not be liable in any
manner for, or on account of, any loss or damage sustained to any
property of whatsoever kind stored, kept, used or maintained in or
about the Premises, except for such claims or losses that are
caused by WSDOT, its employees, or any of its authorized agents,
contrac.ors, or contractor’s subcontractors.

8. ENVIRONMENTAL AUDITS8. Lessee will reasonably cooparate
“'in any environmental audits conducted by WSDOT’s staff or
independent third parties. WSDOT shall ensure that no
environmental audit is undertaken with respect to the Premises
without prior written notice to the Lessee, and shall require that
in the conduct of each such audit, the Lessee’s use and occupancy
of the Premises not be unreasonably disturbed. Lessee will
reimburse WSDOT for the cost of any audit through which Lessee-
caused contamination is found. Lessee will provide WSDOT with
notice of anv inspections with respect to the Premises that are
known to Lessee, notices of violations, and orders to clean up
contamination. Lessee will permit WSDOT to participate in all
settlement or abatement discussions regarding environmental
contamination remediation measures that nay be required of the
Lessee under law or this Lease. In the event the Lessee fails to
commence environmental contamination remediation measures as duly
directed by a state, federal, or local regulatory agency within 90
days of the date of any notice to take such measures, the WSDOT may
elect to perform such work, and Lessee covenants and agrees to
reimburse WSDOT for all costs associated with WSDOT’s work if such
remediation work was a Lessee obligation under law or this Lease.

9. WSDOT HAZARDOUS SUBSTANCE INDEMNIFICATION. WSDOT hereby
agrees to indemnify, defend and hold Lessee harmless for any costs

FINAL (2/13/97)
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or liabilities associated with the removal or remediation of any
hazardous substances that are (1) located upon the Premises prior
to the Lessee’s occuparicy of the Premises or the execution of this
Lease, whichever is the earlier; and (2) which come to be located
on the Premises by any act of the WSDOT, or any of its agents,
employees, contractors or contractor’s subcontractors.

10. MAINTENANCE PESPONSIBILITIES.

a. The Lessee’s maintenance responsibilities with respect to
the Premises shall be as follows:

(1) At a minimum, maintaining such areas at a level

equal to or better than the medium level of care as identified in

. Exhibit € attached hereto and incorporated herein by this
reference;

(2) Because of the special free draining nature of the
soils on the I-90 1lid structure, being responsible for ensuring
that the landscaping gets sufficient water to keep the landscaping
alive; and if the necessary irrigation is not provided, being
responsible for the replacement of landscaping that dies or is
severely damaged due to lack of water;

(3) Maintaining the drainage systems within the
Premises; and :

(4) Removing any and all graffiti.

b. The WSDOT shall maintain and repair the structural
components of retaining walls and the I-90 lid structure.

11. WSDOW’S RESERVATION OF RIGHT TO MAINTAIN AND GRANT
UTILITY FRANCHISES AND PERMITS8. The WSDOT reserves the right for
utility franchise and permit holders to enter upon the Premises to
maintain existing facilities and, for itself, to grant utility
franchises and/or permits across the Premises; Provided, that WSDOT
shall require every utility fr-.nchise and permit holder issued a
permit or franchise after the execution date of this Lease, to
provide to the Leszee’s Superintendent of Parks & Recreation,
except in an emergesicy, not less than forty~eight (48) hours prior
written notice of any intent by such utility franchise or permit
holder to enter upon or perform any work on the Premises, and in
the event of an emergency, to provide prior notice to such official
by telephone at 206-684-8022 (or such other telephone number as may
be designated by Lessee by written notice to WSDCT) regarding such
intended entry or work. WSDOT shall require the franchise or
permit holder to accomplish such maintenance or installation in
such a manner as to minimize any disruption to the Lessee. The
WSDOT shall require all franchise/permit holders to restore
paving, grading, landscaping and other improvements damaged by the
entry, improvement or maintenance work by or for the utility
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franchise or permit holder to at least as good a condition as such
paving, grading, landscaping and improvements were in immediately
prior to the commencement of such franchisee’s or permittee’s
improvement work.

The Lessee will not disturb markerz installed by a
franchise/permit holder. Prior to tilling of the soil or the
undertaking of any other operation of the Lessee in which earth,
rock, or other material on or below the ground is moved or
otherwise displaced to a vertical depth of twelve (12) inches or
greater, the Lessee must provide notice to all owners of
underground facilities by calling 1-800-424-5555 (or such other
telephone number as may be designated). Furthermore, the Lessee
must comply with all provisions of Ch. 19.122 RCW relating to
underground facilities. Violation of this statute is subject to a
possible civil penalty. -

SIITLON -

12. PROTECTION OF WSDOT STRUCTURES.

a. The Lessee shall inform 1its employees, agents,
contractors, and permittees who, as such, have any City
authorization to affect, or official function or responsibility
with respect o, any portion of the special "soil system" on the
top of the I-90 Project Lid, regarding such system (which consists
of a waterproof membrane, drainage systems, filter fabric, drain
gravel, irrigation system and topsoil), and prohibit +he damaging
of such system by any such person or entity; ”

b. The Lessee shall prohibit any excavation, drilling. or
driving of any stake or other material into the special "soil
system" by any of its employees, agents, contractors, or permittees
other than is necessary for the repair of the irrigation system or
replacement planting of existing trees and other plants, unless the
prior written approval of the WSDOT has been secured with respect
to such work;

* IN3WNO0Q IHL 40 ALITYAD 3HL OL 3ng ST LI
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¢. The Lessee shall prohibit any excavation or other work by
any of its employees, agents, contractors, and . permittees that
would jeopardize the I1I-90 walls and tie back system, unless the
prior written approval of the WSDOT Northwest Region Maintenance
Engineer has been secured with respect to such work through the
Property Management Supervisor as provided in Section 26;

d. In the event that WSDOT structures and systems referenced
in this section are damaged by any activity authorized under this
Lease or if the Lessee fails to prohibit damage to the such
structures and systems as provided herein, the Lessee is
responsible for the reasonable costs and expenses incurred by the
WSDOT in repairing such damage; and

e. The Lessee, at its own expense, shall make whatever
provisions beyond those required of the WSDOT under Section .15

FINAL (2/13/97)




hereof the Lessee deems necessary to protect users of the Premises
from any foreseeable hazards resulting from use and operation of
the highway.

13. TAXES, ASSESSMENTS AND UTILITIES. The Lessee shall pay
that share of all assessments imposed on or with respect to the
Pramises that is the Lessee’s ohligation under RCW 79.44.010, and
also pay all taxes which may hereafter he levied or imposed upon
the interest of the Lessee or by reason of this Lease. The Lessee
is respcnsible for and agrees to pay for utilities or other
services w#hich serve the Premises.

14. IMPROVEMENTS.

a. WSDOT shall not be reguired to make any improvements to
or perform any maintenance or repairs upon any part of the
Premises.

b. WSDOT’s Approval of Lessee’s Plans for Design and
consktruction: The Lessee shall not be permitted to make any
additional improvements to the Premises without the prior written
approval of the WSDOT.  The Lessee covenants that any regrading or
improvements to be constructed cn the Premises by the Lessee will
not at any time during or after construction either damage,
threaten to damage or otherwise adversely affect any part or
element of the highway facility under or immediately adjacent to
the Premises or the operation thereof as then developed and used.
The WSDOT shall be furnished with twe sets of complete plans,
details and specifications and revisions thereto for grading and
all improvements proposed to be placed on the Premises by  the
Lessee, and no such work shall be done by the Lessee on the
Premises without prior written approval c¢i such plans by the WSDOT,
which approval shali not be unreasonably withheld or delayed. All
construction work by the Lessee shall be done in conformity with
the plans and specifications as approved by the WSDOT. The WSDOT
may take any action necessary, including directing that work be
temporarily stcpped or that additional work be done, to ensure
compliance with the WSDOT-approved plans and specifications,
protection of all parts and elements of the highway facility and
compliance with WSDOT’s construction and safety standards. The
improverents shall be designed and constructed in a manner which
will permit access to the highway facility for the purpose of
inspection, maintenance, and construction when necessary.

c. Liens: Nothing in this Lease shall be deemed to make
the Lessze the agent of the WSDOT for purposes of construction,
repair, alteration, or installation of structures, improvements,
equipment, or facilities on the Premises. The Lessee acknowledges
that the WSDOT may not, and shall not, be subject to claims or
liens for labor or materials in connection with such activities by
the Lessee.
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15. WSDOT’S RIGH? OF ENTRY AND INSPECTION. The WSDOT, for
itself, its agents and contractors and for the Federal Highway
Administration, reserves the right to enter upon the Premises at
any time for inspection purposes, including the inspection of any
excavation, construction or maintenance work being done by the
Lessee. Further, the WSDOT, <for itself, its agents and
contractors, and for the Federal Highway Administration, reserves
the right to enter upon the Premises at any time for the purpose of :
maintenance, construction or reconstruction of the highway facility PR
or any element thereof. No such entry, for the purpose of :
maintenance, construction or reconstruction shall occur without at
least seven (7) days’ prior written notice to the Lessee. In the
event of an emergency only prior notice by telephone to
Superintendent of Parks and Recreation at 206-684-8022 (or such
other person or telephone number as may be designated by Lessee by
written notice to WSDOT) shall be required.

*3JL1O0N

The WSDOT shall in no way be responsible for any incidental or
consequential damages due to loss of use by lLessee caused by any
such entry. ’

In the event of any such entry, inspection, maintenance,
construction or reconstruction of the highway facility or any
element thereof by the WSDOT, or any of its agents, employees,
contractors, or contractor’s subcontractors, WSDOT shall ensure
that such entry and work is performed in such a manner as to
protect public safety and minimize any disruption to the Lessee.
Following the completion of such inspection, maintenance,
construction or reconstruction, any paving, grading, landscaping
and other improvements on the Pramises damaged by such entry,
inspection, construction or reconstruction work shall be restored
or repaired by or for the WSDOT to at least as good a condition as
such paving, grading, landscaping and other improvements were in
immediately prior to the commencement of such activity.
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The parties expressly agree that nothing herein precludes any
WSDOT employee, agent or contracter from using the Premises as a
member of the general public.

16. INSURANCE. Lessee warrants that it is self-insured, and
agrees to provide acceptable evidence in the form of a
certification of its self-insured status to WSDOT or, if the Lessee
is not self-insured, to secure liability insurance in the form and
amount reasonably determined necessary by WSDOT; Provided, that
WSDOT may reasonably adjust said coverage requirements from time to
time based on risk factors and the adequacy of the stated policy
limits.

17. HOLD HARMLESS/INDEMNIFICATION.

a. Lessee’s Indemnification: Lessee, its successors or -
assigns, will protect, save, and hold harmless and defend the

FINAL (2/13/97)




WSDOT, its authorized agents, officers and employees, and the
Federal Highway Administration from all claims, actions, costs,
damages, and expenses of any nature whatsoever (including but not
limited to reasonable attorneys’ fees and costs) arising out of any
act or omission of the Lessee, or any of its officers, employees,
agents, licensees, invitees, contractors, or the contractor’s
subcontractors on the Premises under this Lease.

b. WSDOT’s Indemnification: The WSDOT shall protect, save,
and hold harmless and defend the Lessee and its officers,
employees, and authorized agents from all claims, actions, costs,
damages, or expenses of any nature whatsoever (including but not
iimited to reasonable attorneys’ fees and costs) arising out of any
act or omission of WSDOT related to activities reserved to WSDOT,
or any of its officers, agents, employees, contractors or the
contractor’s subcontractors on the Premises under this Lease.

c. Concurrent Negligence or Actions Covered by RCW 4.24.115:

If the claims or dumages are caused by or result from the
concurrent negligence of (i) the WSDOT, or any of its officers,
employees, agents, contractors, or the contractor’s subcontractors,
and (ii) the Lessee, or any of its officers, employe=s, agents,
licensees, invitees, contractors, or the contractor’s
subcontractors, or involves any action covered by RCW 4.24.115, a
party’s indemnification obligation hereunder shall be valid and
enforceable only to the extent of the negligence of such party or
any of its officers, agents, employees, licensees, invitees,
contractors, or the contractor’s subcontractors, as appropriate.

18. NONDISCRIMINATION. The Lessee, for itself and its
successors, as a part of the consideration hereof, does hereby
covenant and agree, as a covenant running with the land, that no
person, on the grounds of race, color, creed, national origin,
marital status, age, sex or the presence of any sensory, mental or
physical handicap shall be unlawfully excluded from participation
in, be unlawfully denied the benefits of, or be otherwise
unlawfully subjected to discrimination in the use of the facility
now or hereafter on the Premises, that in connection with the
construction of any improvements on said lands and the furnishing
of services thereon, no such unlawful discrimination shall be
practiced in the selection of employees or contractors, or by
contractors in the selection and retention of their subcontractors,
that such unlawful discrimination shall not be practiced against
+he public in their access to and use of the facility and services
provided for public accommodation constructed or operated on, over,
or under the right of way, and that the Lessee shall use the
Premises in compliance with all other requirements imposed pursuant
to Ch.49.60 RCW ané 49 C.F.R. Part 21. The breach of any of the
above nondiscrimination covenants shall be a material act of
default entitling the WSDOT to terminate this Lease in accordance
with the procedures set forth herein.

19. DEFAULT. Upon the material breach of this Lease by

FINAL (2/13/97)
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either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention
to declare a default and to terminate this Lease in the event such
breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to perform an obligation
required of it within the cure period, which time shall not extend
more than thirty (30) days after the date of the notice of breach,
except that if the nature of the obligation is such that more than
thirty (30) days is required for performance or cure, then the
party alleged in breach shall not be in default if such party
commences performance  within such thirty (30) day period . and
thereafter diligently prosecutes the same to completion. The non-
defaulting party may in writing, at its option, extend the cure
period if in the judgment of the non-breaching party, an extension
is Jjustified. After expiration of the cure period, and any
extension thereof, if one or more defaults remains unremedied, this
Lease shall terminate without further notice; and Provided, that if
the breach is by the Lessee, WSDOT shall have the option of giving
notice in writing of its intention to cure a non-emergent default
or verbal notice if the default is deemed an emergency by the
WSDOT, by itself or through use of agents or contractors. The
Lessee agrees to reimburse WSDOT within thirty (30) days of the
date of WSDOT’s invoice for resultant direct costs WSDGT incurs in
curing such default or, in the alternative, the WSDOT may, at its
sole discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto in an amount equal to the cost incurred in
curing the default.

20. ASSIGNMENTS. Neither this Lease nor any rights created
by it may be assigned; Provided, that nothing herein shall prohibit
the Lessee from contracting with one or more third parties for the
performance of the maintenance work described herein, subject to
the prior written approval of the WSDOT, which shall not be
unreasonably withheld. Any such contract shall not relieve the
Lessee of its obligation to maintain the Premises as agreed herein.

21. BINDING CONTRACT. This Lease shall not become binding
upon the State of Washington unless and until accepted and approved
for the Washington State Department of Transportation by the
Secretary or his duly authorized representative.

22, MODIFICATIONS. This instrunent contains all the
agreements and conditions made between the parties hereto and may
not be modified orally or in any manner other than by an agreement
in writing signed by all parties thereto.

23. INTERPRETATION. This Lease shall be governed by and
interpreted in accordance with the laws of the State of Washington.
FINAL (2/13/97)
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The titles to paragraphs or sections of this Lease are for
convenience cnly and shall have no effect on the construction or
interpretation of any part hereof.

24. INTERRUPTION, TERMINATION, AND PARTIAL TERMINATICXN.

a. Interruption: 1In the case of a transportation need not
expected to last until the end of the 20-year term, WSDOT shall
have only the right to interrupt this Lease for the period of need,
at the end of which WSDOT shall promptly restore the Premises to a
physical condition that is equal to or better than the condition it
was in immediately prior to such interruption, and promptly
thereafter shall restore use of the Premises to the Lessee.

" During any such period of interruption, Lessee shall have no
responsibility or obligation hereunder to perform any maintenance
work with respect to the area of the Premises that is affected by
such interruption.

b. Termination by WSDOT: WSDOT may terminate this Lease in
vhole or in part:

(1) Tmmediately if the Premises is needed for an
emergency transportation purpose;

(2) on 180 days’ written notice, if the Premises is
needed for a transportation need. If the transportation need, in
WSDOT’s determination, does not require terminating use and
occupancy rights with respect to all of the Premises, the Lessee
shall continue to lease the unaffected remainder of the Premises
under the terms and conditions of this Lease; Provided, that if
the parties agree that specific use areas within the Premises are
no longer functional as a result of partial termination by WSDOT,
WSDOT shall redevelop such affected areas to a mutually acceptable
condition and Lessee shall continue to maintain the Premises as
‘provided herein. For example, if the partial termination leaves
half of a baseball field remaining within the Premises, the
remaining area will be redeveloped by the WSDOT to a mutually
acceptable condition at WSDOT's expense, and Lessee shall
thereafter resume maintenance of such affected area as required by
this Lease. '

(3) In the event it becomes apparent, in WSDOT’s sole
judgment, that the Premises have ceased to be used or have been
abandoned for a continuous period of sixty (60) days, the WSDOT, at
its option, shall have the right to terminate this Lease, provided
due notice of such apparent default and the WSDOT’s intent to
terminate this ILease shall be given to the Lessz2e not less than
thirty (30) days prior to the proposed termination date together
with a demand to cure such default within such thirty (30) day cure
period.

(4) For default as provided herein.

FINAL (2/13/97)
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c. Termination by Lessee for Convenience: The Lessee may
terminate this Lease as to all or any portion of the Premises upon
180 days’ prior written notice to the WSDOT.

d. Termination by Lessee for Default by WSDOT: The Lease
of all or any portion of the Premises may be terminated by the
Lessee as to all or such portion of the Premises if the WSDOT has

. breached this Lease and, after the WSDOT’s receipt of notice of

S such breach, such breach has not been cured within the time period
specified in Section 19 hereof. For purposes of termination under
this provision, the Lesse> may declare any of the following a
breach by the WSDOT, unless otherwise agreed to by the parties:

T301L0N

(1) The interruption of the Lessee’s use and occupancy
of the Premises or a portion thereof for a period of more than one
year;

(2) The failure to redevelop within one (1) year after
partial termination any remaining portion of the Premises that has
become no longer functional as a result of said partial termination
‘'of this Lease by the WSDOT;

(3) The adoption of any policy or regulation by WSDOT
that makes the maintenance of the Premises or any portion thereof
unreasonably difficult or expensive or the use and occupancy of the
Premicas or any portion thereof economically or operationally
ur veasonable or unacceptabie to the Lessee or that unreasonably
limits or restricts use or occupancy of the Premises for Active
Recreation; and

(4) The failure of the WSDOT to indemnify the Lessee as
provided elsewhere herein.
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25. SUBSEQUENT USE FOR TRANSPORTATION PURPO3ES. The Lessee
and the WSDOT hereby affirm that upon expiration or termination of
this Lease for any reason and the subsequent use of the Premises
for highway purposes, regardless of the actual use, such highway
use will not be considered the use of any publicly owned land from
a public park, recreation area, or wildlife and waterfowl refuge
within the meaning of 23 7.S.C. 138 and 49 U.S.C. 1653(f).

26. NOTICES. Except as provided elsewhere herein, wherever
a written notice is to be given or made, it shall be personally
served or sent through the United States Postal Service by
certified mail, postage prepaid, addressed tc the party at the
address listed for it below, or personally served on the party at
the address listed below, unless such party has designated, by
prior written notice, a different address:

WSDOT: Preperty Managem=nt Supervisor

DEPARTMENT OF TRANSPORTATION
Mail Stop 7338

FINAL (2/13/97)
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P. O. Box 4 7338
Olympia, WA 98504-7338

COPY TO: Northwest Region Maintenance Engineer
DEPARTMENT OF TRANSPORTATION
P.0. Box 330310
15700 Dayton Avenue North
Seattle, WA 9£133-9710

LESSEE: Superintendent
Department of Parks & Recreation
THE CITY OF SEATTLE
Administration Building
100 Dexter Avenue North
Seattle, WA 98109

Said notices shall be effective upon receipt of notices in the
manner described above.

27. CUMULATIVE REMEDIES. All remedies available at law or
in equity to either party for breach of this Lease are cumulative
and may be exercised concurrently or separately, and the exercise
of any one remedy shall not be deemed an election of such remedy to
the exclusion of other remedies.

...28. AUTHORITY OF PARTIES’ REPRESENTATIVES.

a. Superintendent’s Authority: The term "Superintendent"
as used throughout this Lease shall mean the Superintendent of the
Lessee’s Parks & Recreation Department or his/her successor or
designee. In regard to any consent and approval rights of the
Lessee as provided herein, the Superintendent or his/her successor
or designee shall have such approval iight. The action of the
Superintendent pursuant tc or in implementation of this Lease does
not constitute any official action by any other City of Seattle
department or official that may be required by law, ordinance, rule
or regulation.

b. Northwest Region Maintenance Engineer and Property
Management Supervisor Authority: All references in this Lease to
Northwest Region Maintenance Engineer or Property Management
supervisor shall include that official’s functional successor(s).

29. SURRENDER UPON TERMINATION.

a. surrender of Premises: Except as otherwise provided
herein, upon termination or expiration of this Lease, the Lessee
shall cease its operations on and/or use of the affected Premises
and sorrender all affected portions of the Premises to the WSDOT.
In the event the Lessee fails to vacate and surrender the Premises
on the date provided herein, it shall be liable for any and all

FINAL (2/13/97)
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costs to the WSDOT arising from such failure.
b. Condition of Premises Upon Surrender:

(1) Prior to termination for convenience by the Lessee,
as provided elsewhere herein, or for a Lessee default where the
Lessee has not diligently attempted to cure the default, or
expiration of this Lease, the Lessee shall remove from the
Premises, at no cost or expense to the WSDOT, all improvements,
trade fixtures, sequipment, furnishings, and other personal property
owned and/or placed in or on the Premises by the Lessze and restore
the same to passive recreation use consistent with the landscaping
of the I-90 Lid, to WSDOT’/s reasonable satisfaction, unless both
parties agree in writing that all or part of said improvements,
trade fixtures, equipment, furnishings, or other personal property
shall remain on the Premises. In removing such material and
property, the Lessee shall take due care to not damage or injure
the Premises, and any such damage or injury shall be immediately
repaired by the Lessee at no cost or expense to the WSDOT.

(2) In the event the Lease is terminated by WSDOT
because of a Lessee default and the Lessee has diligently attempted
to cure the default within the cure period but was unable to do so,
the Lessee shall be granted a 120 day permit to enter upon the
affected Premises and to, at its expense, remove all improvements,
trade fixtures, equipment, furnishings, or other personal property
and restore the same to passive recreation use consistent with the
landscaping of the I-90 Lid, to WSDOT’'s reasonable satisfaction,
unless both parties agree in writing that .all or a part of said
improvements, trade fixtures, equipment, furnishings or other
personal property shall remain on the Premises. The time period
for said permit may be extended if in WSDOT’s sole judgmen ., an
extension is warranted. In removing such material and property,
the Lessee shall take due care to not damage or injure the

Premises, and any such damage or injury shall be immediately -

repaired by the Lessee at no cost or expense to WSDOT. Further,
Lessee hereby agrees to retain all liability and to protect, save,
and 101d harmless and defend WSDOT, its authorized agents, officers
and employees, and the Federal Highway Administration from all
claims, actions, costs, damages, and expenses of any nature
whatsoever (including but not limited to rea=onable attorneys’ fees
and costs) arising out of any act or omission of the Lessee, or =ny
of its officers, employees, agents, licensees, invitees,
contractors, +the contractor’s subcontractors, or any person
whomsocever on the Premises for which the improvement, trade
fixture, equipment, furnishing, or other personal property is
located until said removal and restoration is complete. The
liability and indemnification obligations contained in this section
shall survive the expiration or termination of this Lease.

(3) 1In the event the Lease is terminated by WSDOT for a
transportation need or for convenience, or by the Lessee for a

FINAL (2/3%/97)
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WSDOT default as provided elsewhere herein, the Lessee is not
obligated to remove improvements, trade fixtures, eguipment,
furnishings and other personal property from the Premises, but has
the right to remove Lassee’s items it desires prior to the
effective termination date. During the first twenty years of this
Lease, WSDOT at its expense will replace, relocate, or compensate
the Lessee for improvements the Lessee made at Lessee expense in
the event the Lease is terminated by WSDOT for a transportation
need or for convenience. The amount of compensztion will be
determi..ed as depreciated value based on the useful life of the
improvement.

c. Disposition of Unremoved Improvements and Property: 1In
the event that the Lessee has not removed its improvements, trade
fixtures, equipment, furnishings, and other personal property upon
termination or expiration of this Lease or as otherwise required
herein, the improvements and property shall become the property of
the WSDOT and WSDOT may dispose of the property and improvements at
Lessee’s expense in a manner prescribed by the WSDOT and the Lessee
shall reinmburse the WSDOT for any reasonable expense incurred by
the WSDOT in conrection with such removal and disposal within
thirty (36) days of the date of WSDOT's invoice; Provided, that the

- 'WSDOT may, at its sole discretion, withhold compensation otherwise

due the Lessee under that separate Open Space and Recreation Area
I-90 Maintenance, Redevelopment and Land Conveyance Agreement
betweer. the parties hereto, in an amount equal to the reasonable
costs incurred in removing and disposing of the improvements and
property; Provided, further that this provision does not apply
where termination is as provided in.paragraph 29.b(3} herein.

d. Failure to Restore the Premises: In the event the Lessee
fails to restore the portion of the Premises to be surrendered to
passive recreation use consistent with the landscaping of the I-90
Lid to the reasonable satisfaction of WSDOT upon t.armination or
expiration of this Lease, or as otherwise provided herein, the
‘WSDOT may restore said Premises at Lessee’s expense and the Lessee
will reimburse the WSDOT for any reasonable expense incurred by the
WSDOT in connection with such restoration within thirty (30) days
of the date of WSDOT'’s invoice; Provided, that the WSDOT may, at
its sole discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
+he parties hereto, in an amount equal to the reasonable costs
incurred in restoring the property; Provided, further that this
provision does not apply where termination is as provided in
paragraph 29.b(3) herein.

30. NO WAIVER. No action other than a notice by one party
to the other specifically stating that such notice has the effect
of a waiver, shall constitute a waiver of any particular breach or
default of such other party. No such notice shall waive a party’s
failure to fully comply with any other term, condition, or

FINAL (2/13/97)
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provision of this Lease, irrespective of any knowledge any officer,
employee, or agent of the other party may have of any breach or
default of, or noncompliance with, such other term, condition, or
provision. No waiver eof full performance by either party shall be
construed, or operate, as a waiver of any subsequent default of any
of the terms, covenants and conditions of this Lease. The
performance or acceptance of maintenance services for any period
after a default shall not be deemed a waiver of any right or
acceptance of defective performance. R

. 3i. SUPERSESSION OF PRIOR AGREEMENTS. This Lease represents
the entire agreement of the parties with regard to the subject
matter hereof and supersedes any prior agreement not incorporated
herein. In the event of any inconsistency between this Lease and
any prior agreement, whether written or oral, the terms of this
_‘Lease shall prevail.

*301.10N

32. NEGOTIATED AGREEMENT. The parties to this Lease
acknowledge that it is a negotiated agreement, that they have had
the opportunity to have this Lease reviewed by their respective
leyzl counsel, and that the terms-and conditions of this Lease are
not to be construed against any party on the basis of such party’s
draftsmanship thereof.
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IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

WASHINGTON STATE

THE CITY OF SEATTLE DEPARTMENT OF TRANSPORTATION

Lessee ) WSDOT
By: _ . ) By:
Date: Date:

APPROVED AS TO FORM:

. Bwtce Saoun.

Assistant Attorney General

FINAL (2[}3/97)
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STATE OF WASHINGTON )

ss. (CITY ACKNOWLEDGMENT)
THE -CCUNTY OF KING )

on this : day of , 1997, before
me, the undersigned, a Notary Public in and for the State of Wash-
ington, duly commissioned and sworn, personally appeared )
to me known to be the _
j of The City of Seattle, who on
oath stated that _ executed the foregoing instrument, and
acknowledged the said instrument to be the free and voluntary act
and cdeed of The City of Seattle for the uses and purposes herein
mentioned, and that was authorized to execute the said

instrument for and on behalf of The City of Seattle.

"WITNESS my hand and official seal hereto affixed the day and year
in this certificate above Written.

Signature

(Print or type name of notary)
Notary Public in and for the State Washington, residing at

My commission expires

FINAL (2/13/97)

19

$30I10N

* INFWND0Q 3HL 40 ALITVND 3HL OL 3nQ SI LI

' 99TLON SIHL NVHL ¥v31D SS3IT SI IFWvdd STHL NI INIWND0G 3HL JI




STATE OF WASHINGTON -~ )

' ) ss.. . (WSDOT ACKNOWLEDGMENT)
COUNTY OF ;
On this day of . 1997, before me
personally appeared , to me known to be

the duly appointed Director, Real Estate Services, Washington State
Department of Transportation, who stated, on ocath, that

executed the within and foregoing instrument and acknowledged said
instrument to be the free and voluntary act and deed of the State
of Washington for the uses and purposes therein set forth, and that
L * - 'was authorized to execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year
in tuis certificate above Written.

Signature

(Print or type name of notary)
Notary Public in and for the State Washington, residing at

My cormission expires
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PARCEL "A" (Sturgus Artwork)

A tract of land in Governiment Lot 9, of Section 5, Township 24 North, Range 4
East, W.M. being portions of Block 41 and a park in the plat of Rainizr Boulevard
5th Addition to the City of Seattle, according to the plat thereof recorded in
Volume 11 of plats, page 34, portion of Block 2, Orchard Hill Addition to the

City of Seattle, according to the plat therof recorded in Volume 9 of plats page 56 o

" and also portion of South Charles Street, and Sturgus Avenue South, all more
particularly described as follows:

Beginning at a point on the northeasterly line of Sturgus Avenue South, that is
opposite Highway Engineer's Station (hereinafter referred to as HES) LL
36+16.74 on the LL Line Survey of SR 90, Jct. SR 5 to W. Shore Mércer Island Sec.
1,Jct. SR 5 to Bradner Place S., thence northwesterly, along said northeasterly
line, to a point opposite HES Golf 15+50.24 P.O.T. on the Rel. Golf-Sturgus Ave.
S. Line Survey of said highway and 30 feet northeasterly therefrom; thence
northwesterly, parallel with said Rel. Golf-Sturgus Ave. S Line Survey, to a point
opposite HES LL 32+48.19 on said LL Line Survey, thence northeasterly, to a
point opposite FIES LL 32+97.25 on said LL Line Survey and 154.44 feet
southwesterly therefrom; thence Southeasterly, to a point oppusite HES LL
33+09.28 on said LL Line Survey and 155.33 feet scuthwesterly, therefrom;
thence southerly, to a point opposite HES LL 33+10.66 on said LL Line Survey
and 161.53 feet southwesterly therefrom; thence southeasterly, to a point
opposite HES LL 34+35.22 on said LL Line Survey and 173.75 feet southwesterly
therefrom, thence southwesterly, to a point opposite HES LL 34+37.43 on said LL
Line Survey and 182.01 feet southwesterly therefrom; thence southeasterly, to a
point opposite HES LL 35+05.01 on said LL Line Survey and 187.98 feet
southwesterly, therefrom; thence southwesterly to a point opposite HES LL
35+07.01 on said LL Line Survey and 196.20 feet southwesterly therefrom; thence
southeasterly to a point opposite HES LL 35+47.81 on said LL Line Survey and
199.57 feet southwesterly therefrom; thence northeasterly to a point opposite
HES LL 35+54.63 on said LL Line Survey and 184.43 feet southwesterly
therefrom; thence southeasterly, to a point opposite HES L.L 36+42.32 on said LL
Line Survey and 193.13 feet southwesterly therefrom; thence southwesterly, to
the point of beginning,

EXHIBIT B to Active Recreation Areas
Exh. B
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PARCEL "B" (Atlantic Street Park)

That portion of Lots 6,9,10 and 11, Block 10, Valentine
Addition to the City of Seattle, according to the plat
recorded in Volume 7 of plats, page 71 records of said
county described as foliows:

Beginning at a point on the westerly right of way line of
21st Ave. S. that is opposite Highway Engineer's Station
{hereinafter referred to as HES) LL 62+26.34 on the LL Line
Suxvey of SR 90, Jct. SR 5 to W. Shore Mercer Island: Sec.
1, Jct. SR 5 to Bradner Place S. and 378.90 feet southerly
therefrom; thence southerly, along said westerly right of
way line, to a point opposite HES Rainier 11+99.99 on the
Rec. Rainier Ave. S§. Line Survey of said project; thence
westerly, to a point opposite HES Rainier 12+46.58 on said
Rec. Rainier Ave. S. Line Survey and 161.00 feet
northeasterly therefrom; thence northwesterly, to a point
opposite HES LL 61+20.90 on said LL Line Suxvey and 475.56
feet southerly therefrom; thence northeasterly along a 56
foot radius curve to the left, being concave to the
northwest, having a chord besring N 43°49'39" E, an arc
distance of 29.64 feet; thence N 28°39'56" E 59.80 feet to a
point of curve; thence northeasterly along a 44.00 foot
radius curve to the right, being concave to the southeast,
having a chord bearing N 59°47'24" E, an arc distance of
47.80 feet; thence S 80°51'12" E 20.74 feet to the point of
beginning. ’

EARCEL °"C" (Proposed Tennis Courts)

That portion of Goverpment Lot 1 in Section 4, Township 24
North, Range 4 East W.M., and a portion of Tract C and of
Block 3 of Seattle Homestead Association, First Addition to
Seattle, according to the plat recorded in Volume 1 of
plats, page 129, records of said county and portion of
Twenty Second BAve. S. described as follows:

Beginning at a point opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 64+58.92 on the LL Line
Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island; Sec.
1, Jct. SR 5 to Bradner Place S. and 442.12 feet northerly
therefrom; thence easterly, to a point opposite HES LL
65+78.89 on said LL Line Survey and 444.82 feet northerly
therefrom; thence southerly, to a point opposite said HES LL
65+81.59 and 324.85 feet northerly therefrom; thence
westerly, to a point opposite HES LL 64+61.62 on said LL
Line Survey and 322.15 feet northerly therefrom; thence
northerly, to the point of beginning.

Rev. 2/10/97
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PARCEL "D" (Existing and Proposed Basketball Courts)’

That portion of Block 3 and the alley within said Block,
Seattle Homestead Association, First Addition to Seattle,
according to the plat recorded in Volume 1 of plats, page
129, recoxrds of said county described as follows:

Beginning at a point opposite Highway Engineer's Station

(hereinafter referred to as HES) LL

66+76.30 on the LL Line

Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island: Sec.
i, Jet. SR 5 to Bradner Place S. and 408.40 feet northerly

therefrom; thence southeasterly, to
67+55.27 on said LL Line Survey and
therefrom; thence southwesterly, to
67+47.50 on said LL Line Survey and
therefrom; thence southeasterly, to
68426.30 on said LL Line Survey and
therefrom; thence southwesterly, to
68+07.60 on said LL Line Survey and
therefrom; thence northwesterly, to
67+28.80 on said LL Line Survey and
therefrom; thence northeasterly, to
67+36.52 on said LL Line Survey and
therefrom; thence northwesterly, to

a point opposite HES LL
392.54 feet northerly
a point opposite HES -LL
348.20 feet northerly
a point opposite HES LL
334.40 feet northerly
a point opposite HES LL
227.30 feet northerly.

a point opposite HES LL -~

241.00 feet northerly
a point opposite HES LL
285.37 feet northerly
a point opposite HES LL

66+54.88 on said LL Line Survey and 301.75 feet northerly
therefrom; thence northeasterly, to the point of beginning.

PARCEL "E" (Tract 37 Screening Fence)

A portion of the alley lying within Block 1, Bradner's
Addition to the City of -Seattle, according to the plat
recorded in Volume 5 of plats, page 49, recoxrds of said
county described as follows: .

Beginning at the intersection of the south line of Lot 11,
Block 1 of said Bradner's Addition with a line drawn
parallel with the Rel. Empire Way S. Line Survey of SR 90,
Jct. SR 5 to W. Shore Mercer Island and 40 feet easterly
therefrom; thence easterly, to the southeast corner of Lot
22, Block 1 of said Bradner's Addition, thence south 2 feet;
thence west, parallel with the south line of said Block 1,
to intersect said line drawn 40 feet easterly of and
parallel with the Rel. Empire Way S. Line Survey; thence
north, along said parallel line, 2 feet to the point of
beginning.

PARCEL "F" (Sportsfield)

Portion of Block 5, Seattle Homestead Association, First
Addition to Seattle, according to the plat thereof recorded
in Volume 1 of plats, page 129, records of said county; and
Exh. B .
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s

portion of Block 4, Monroe's First Addition to the City of
Seattle, according to the plat thereof recorded in Volume 3,
of plats, page 73, records of said county; and portion of
South Atlantic Street; and portion of the SR 90 Highway
right of way as it existed prior to February 29, 1980, all
lying within a tract described as follows:

Beginning at a point on the south right of way line of South
Atlantic 8t. that is opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 74+69.18 on the LL Line
Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island: Sec.
1, Jet. SR 5 to Bradner Place S; thence westerly, to a point
opposite HES LL 71+87.59 on said LL Line Survey and 403.86
feet southerly therefrom; thence northerly, to a point
opposite HES LL 71+91.56 on said LL Line Survey and 329.55
feet southerly therefrom; thence westerly, to a point
opposite HES LL 70+80.22 on said LL Line Survey and 326.23
feet southerly therefrom; thence northerly, to a point
opposite HES LL 70+85.77 on said LL Line Survey and 137.34
feet southerly therefrom; thence easterly, to a point
opposite HES LL 74+68.67 on said LL Line Survey and 136.62
feet southerly therefrom; thence southerly, to the point of
beginning. . ke

T30110N

PARCEL "G" (Urban Peace Circle)

Portion of the SR 90 highway right of way as it existed
prior to February 29, 1980 within Government Lot 4 of
Section 4, Township 24 North, Range 4 East, W.M. lying
within a 43.10 foot radius circle the radial center of which
is located at a point opposite Highway Engineer's Station LL
82+38.94 on the LL Line Survey of SR 90, Jct. SR 5 to W.
Shore Mercer Island: Sec. 1, Jet. SR 5 to Bradner Place S.
and 267.88 feet southerly therefrom,
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PARCEL "H" (Existing Tennis Courts)

Portion of the scuth half of the southeast quarter of
Section 4, Township 24 North, Range 4 East, W.M. within the
SR 90 highway right of way as it existed prior to July 6,
1979 lying within a tract described as follows:

Beginning at a point opposite Highway Engineer's Station
(hereinafter referred to HES) LL 84+30.18 on the LL Line
Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island: Sec.
1, Jct. SR 5 to Bradner Place S. and 101.98 feet southerly
therefrom; thence easterly, to a point opposite HES LL
84+71.38 on said LL Line Survey and 101.69 feet southerly
therefrom; thence northerly, to a point opposite HES LL
84+71.30 on said LL Line Survey and 89.89 feet southerly
therefrom; thence easterly, to a point opposite HES LL
85+50.37 on the LL Line Survey of SR 90, Jct. SR 5 to W.
Exh. B ’ 3
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Shore Mercer Island: Sec. 2, Bradner Place S. to W. Shore
Mercer Island and 89.33 feet southerly therefrom; thence
southerly, to a point opposite HES LL 85+50.45 on said LL
Line Survey and 101.13 feet southerly therefrom; thence
easterly, to a point opposite HES LL 86+31.16 on said LL
Line Survey and 100.56 feet southerly therefrom; thence
southerly, to a point opposite HES LL 86+31.23 on said LI
Line Survey and 110.56 feet southerly therefrom; thence
westerly, to a point opposite HES LL 85+41.23 on said LL
Line Survey and 111.20 feet southerly therefrom; thence
southerly to a point opposite HES LL 85+42.06 on said LL -
Line Survey and 222.15 feet southerly therefrom; thence
westerly, to a point opposite HES LL 84+31.1i9 on the LL Line
Survey of said SR 90, Sec. 1 and 223.06 feet southerly
therefrom; thence northerly, to the point of beginning.

*301L0N

PARCEL "I" (Children's Play Area)

Portion of the Southeast Quarter of the Southeast Quarter of
Section 4, Township 24 North, Range 4 East, W.M. within the
SR 90 right of way as it existed prior to July 6, 1979,
lying within a tract described as follows:

Beginning at a point opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 86+48.95 on the LL Line
Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island: Sec.
2, Bradner Place S. to W. Shore Mercer Island and 135.75
feet southerly therefrom; thence easterly, to a point
opposite HES LL 86+86.85 on said LL Line Survey and "135.75
feet southerly therefrom; thence northerly, to a point
opposite said HES LL 86+86.85 and 105.75 feet southerly
therefrom; thence easterly to a point oppesite HES LL
87+67.75 on said LL Line Survey and 105.75 feet southerly
therefrom; thence southerly, to a point opposite said HES LL
87+67.75 and 204.35 feet southerly therefrom; thence
westerly, to a point opposite HES LL 86+74.46 on said LL
Line Survey and 204.35 feet southerly therefrom; thence
northwesterly along a 105.00 foot radius curve to the right,
being concave to the northeast, chord bearing N 18°32'58" W,
an arc distance of 74.76 feet to the point of beginning.
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PARCEL "J" (East Portal Mt. Baker Ridge Viewpoint)

Portions of Blocks 59 & 60 and of Lake Washington Blvd. s.
formerly Washington Ave. and of S. Day St. formerly Walnut
8t. westerly thereof , Burke's Second Addition to the City
of Seattle, according to the plat thereof recorded in Volume
1 of plats, page 248, records of said county, lying within a
tract described as follows:

Rev. 2/10/97




Beginning at a point on the south right of way line of S.
Irving St. that is opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 103+26.41 on the LL Line
Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island; Sec.
2, Bradner Place S. to W. Shore Mercer Island; thence
westerly along said south right of way line to a point
opposite HES LL 102+43.68 on said LL Line Survey; thence
southerly, to.a point opposite HES LL 102+42.17 on said LL
Line Survey and 79.03 feet northerly therefrom; thence N
§7°45'11®% W. 12.00 feet; thence § 02°23'23" W 12.05 feet;
thence S 26°49'29" W. 25.30 feet; thence S 02°23'23" W 70.50
feet; thence S 16°02'43" E 14.18 feet; thence easterly to a
point opposite HES LL 102+41.03 on said LL Line Survey and
40.96 feet southerly therefrom; thence southerly, to a point
opposite HES LI, 162+38.57 on said LL Line Survey and 300.95
feet southerly therefrom, said point being the northwest
corner of Lot 3, Block 60, of said Burke's Second Addition;
thence S8 87°36'37" E, along the north line of said Lot 3, a
distance of 29.17 feet; thence W 02°23'23" E 301.24 feet;
thence N 01°56'59" E 22.72 feet; thence S 88° 24' 10" E 8.20
feet; thence along a 39.25 foot radius curve to the left,
concave to the northwest, with a chord bearing N 66°44'44"
E, an arc distance of 34.40 feet; thence along a 56.25 foot
radiug curve to the left, concave to the northwest, with a
chnrd bearing N 17°19'24" E, an arc distance of 47.75 feet;
thence § 81°55'39" W 0.27 feet; thence N 00°58'24" W 8,58
feet; thence N 05°938'22% W 30.66 feet; thence N 06°12'58" W
21.65 feet; thence N 03°12'01" W 10.28 feet; thence N
©.05°44'55" E 9.41 feet; thence N 10°38'27" E 6.40 feet;

o thence N 18°31'16" W 6.04 feet; thence N 26°11'14" W 7.47

feet; thence N 20°57'56" W 10.89 feet; thence N 05°45'09" W
11.44 feet; thence N 12°06'04™ E 12.48 feet; thence N
30°43'57" E 15.14 feet; thence N 51°42°'58" E 15.61 feet;
thence N 48°28'06" E 2.67 feet, to the point of beginning.

The lands herein described contain the following areas:
Parcel "A® 32,230 square feet, more or less, Parcel "B"
8,050 square feet, more or less, Parcel'C" 14,490 square
feet, more or less, Parcel "D" 17,610 gquare feet, more or
less, Parcel "E" 560 squave feet, more or less, Parcel "F*
94,710 square feet, more or less, Parcel "G" 5,835 square
feet, more or less, Parcel "H" 15,260 square feet, more oxr
less, Parcel "I®* 10,025 square feet, more or less and Parcel
"J" 26,940 square feet, more or less, the specific details
concerning all of which may be found on sheets 3,5,6,7,8 & 9
of that certain right of way plan entitled SR 90, Jct. SR 5
to W. Shore Mercer Island: Sec. 1, Jct. SR 5 to Bradner
Place S. and sheets 3 and 4 of that certain right of way
plan entitled SR 90, Jct. SR 5 to W. Shore Mercer Island:
Sec. 2, Bradner Place S. to W. Shore Mercer Island, now of
record and on file in the Office of the Secretary of
Transportation at Olympia, Washington, bearing dates of
approval February 29, 1980 and July &, 1979 respectively.
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LEVEL OF CARE

NATIVE Low l MEDIUM HiGH

Turf 2-3* 15 Mow/Year{1.5-2° 30 Mcw/Year
CGRASS HEIGHT: Unmown

Rough Meadow® {6-9* 4 Mow/Year  |3-5" 8 Mow/Year

. - . ' Chemically & Mechanically Clean,

EDGE DEFINITION: None None Chemically Sharp, Defined Boundary

Pruning None " INone Perimeter Shearina & Shapina
PLANT CARE: Fertilization  jNone 25% per year 50% per year 100% pe* year

Cont. Operauon  |Cont. Operation

irrigation None None 2nd Priority 1st Priaritv
PLANT REPLACEMENT: None None As Time Allows  |Immediate
DANGER TREES:. Imrmediate Removal of Danger Trees

= . Noxjous -
WEZD CONTROL: Only Noxious & Invasive §Seasonal Weed-Fres Appearance
NOXIOUS WEEDS: NO NOXIOUS WEZZDS
MULCH: None Nene None 15% Per Year
DISEASE/PEST
CONTROL: None Flant Survival Flant Survival Appearance
VANDALISM/LOSS )
{Except Plants): None Limited Repair/Renlacement/Cleaning
LITTER CONTROL: l Annual Annual 4 Times Per Year |20 Times Per Year
PAVED AREAS .
{Including Trails
and Active Safe, Clezn, Smonth, Litter Free, Snow & Ice Removed, Fatch, Seal As Required
Recreation :
Surfaces):
~ €
) GM1319

Exhibit "C" AIRSPACE LEASE ACTIVE RECREATION AREAS

3J110NM
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DAY STREET WATERFRONT AREA

AA-1-10543
1C:1-17-05679

AIRSPACE LEARSE
THIS IS A LEASE entered into between the WASHINGTON STATE

DEPARTMENT OF TRANSPORTATION, hereinafter called "WSDOT," and THE
CITY OF SEATTLE, hereinafter called the "Lessee".

WHEREAS, the land and premises hereinafter described to be .

leased to the Lessee are not presently needed exclusively for
highway purposes; AND WHEREAS, the WSDOT is granted authority to
lease property urider RCW 47.12.120; AND WHEREAS, the WSDOT and
Lessee deem it to be in the best public interest to enter into this
lease; AND WHEREAS, Lessee acknowledges that WSDOT would not have
entered into this Lease and agreed to allow the Lessee to develop
the Premises for a public boat launch and dock and other related
uses except for Lessee’s promise to maintain the leased premises at
Lessee’s expense;

NOW, THEREFORE, in consideration of the terms, conditions,
covenants and performances described herein, IT IS MUTUALLY AGREED
THAT:

C1. PREMISES. The WSDOT does hereby lease to the Lessee and
the Lessee does hereby lease from WSDOT the following areas
collectively comprising approximately 3.96 Acres:

a. Upland portion of WSDOT right cf way approximately 1.80
acres in area; and

b. Underwater portion of WSDOT right of way co Inner Harbor

Line approximately 2.16 acres.

all of which are and shall be identified by blue shading on Exhibit
“A," which is attached hereto and by this reference incorporated
herein and are and shall be hereinafter colleccively referred to as
the "Premises”. The Premises is legally described as follows:

Exhibit 5 to Open Space And Recreation
Area I-90 Maintenance, Redevelopment
FINAL (2/13/97) And Land Conveyance Agreement
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Lots 1 through 9, Block 80 and Lot 1, Block 81, Burke’s Sscond
Addition to the City of Seattle, according to the plat thereof
recorded in Volume 1 of plats, page 248; also

Lots 1 through 9, Block 60 and Let 1, Bleck 61, wap of Laks
Washington Shore Lands; also

The Day Street right of way lying between the East right of
way line of Lakeside Ave. S. and the Inner Harbor line.

Subject to an easement over the south & feet of said tract as
gset forth in instruments recorded under Auditor’s File No.’s
7411150381 and 8002110691. .

The lands herein described contain an area of 3.96 Acres, more
or less, the specific details concerning all of which are to
be found within that certain map of definite location now of
record and on file in the office of the Secretary of
Transportation at Olympia and bearing date of approval July 6,
1979.

2. TERM. The term of this Lease shall commence on the date
it is fully executed and shall continue in full force and effect
thereafter for a period of 55 years or uncil expiration or
termination pursuvant to the provisions elsewhere herein, whichever
is the earlier. The Lessee shall have the option of continuing its
tenancy of the Premises for additional twenty (20) year terms;
Provided, that at the time the renewal is scheduled to commence,
the Lessee is in substantial compliance with all .the  terms and
conditions of this Lease. S

3. SIGNAGE. Within ninety days after the commencement of
this Lease, Lessee, at its expense, shall erect and maintain
permanent signs approved by WSDOT as to quantity, location, and
design, which approval shall not be withheld unreascnably, stating
as follows:

1This pubiic park is located on highway right of way
under an agreement between The City of Seattle and the
Washington State Department of Transportation.®

4. CONSIDERATICN. The Lessee’'s assumption of maintenance
responsibilities for the Premises as specified herein serves as
consideration for this Lease.

5. NONAPPLICABILITY OF RELOCATION ASSISTANCE. The Lessee
acknowledges that the signing of this Lease does not entitle the
Lessee to assistance under the Uniform Relocation and Real Property
Acquisition Act (chapter 8.26 RCW).

6. USE OF PREMISES.

a. Use Authorized By WSDOT: No use other than the
maintenance and operation of the Premises for a public boat launch
and dock and other similar uses shall be permitted without the

FINAL (2/13/97) 2
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prior written approval of the WSDOT. 1In using the Premises, the
lessee shall comply with all policies and regulations heretofore or
hereafter promulgated by WSDOT relative to the safety of the
motoring public and the safety and operation of the highway
facility that are transmitted, in writing, to the Lessee not less
than thirty (30) days prior to the date the Lessee is obligated to
comply with the same (except for emergency policies and regula-
tions, which shall be effective immediatelv upon their adeption «nd
the receipt by the Lessee of the text thereof and notice from the
WSDOT of its emergency adoption of the same) . )

b. Compliance With Law: In using the Prewises, it is
expressly agreed that Lessee must comply with all applicable
federal, state and local laws, ordinances, and vegulations,
including environmental requirements that are in force or that may
hereafter be in force, and shall secure all necessary permits and
licenses. Direct access to ramps or traveled lanes of limited
access highways is not permitted.

c. Flammable/Hazardous Substances: Except as otherwise -

provided herein, the Lessee shall not store, bring or allow to be
brought onto the Premises any toxic or hazardous substances as

defined under the Ccmprehensive Environmental Response Compensation o

and Liability Act ("CERCLA" or Federal Superfund) (42 U.S.C. § 9601
et _seq.;, and the Washington Model Toxics Control Act (MCTA), RCW
70.105D et _seq. or flammable substances, which flammable substances
include but are not limited to explosives, petroleum products,
paint, solvents, and resins, without the express written permission
of WSDOT.

WSDOT hereby grants permission for the Lessee to bring onteo
the Premises and to reasonably use toxic, hazardous or flammable
subs-ances thai are regularly used on Lessee’s property to carry
out tiie Lessee’s owr park and recreation operation and maintenance
objectives and functions or are otherwise deemed by the Lessee to
be necessary or appropriate to carry out the Lessee’s maintenance
responsibilities under this Lease. Pesticides may be used for
landscape maintenance in accordance with manufacturer’'s directions
at the Lessee’s risk. Disposal of any and all toxic, hazardous, or
flammable substances stored, brought on or allowed to be brought
ontc the Premises by the Lessee shall be done in a legal manner by
Lessee.

Lessee hereby agrees to indemnify, defend and hold WSDOT
harmiess for any costs or liabilities ascoziated with the removal
or remediation of any hazardous, toxic or flammable substances,
including gasoline or othex petroleum product, that has been
released or otherwise has come to be located upon the Premises by
the activities of the Lessee, and any of its employees, agents,
licens:21, contractors, or the contractor’s subcontractors.
wCosts" shzll inclunde but not be limited to all response costs,
dispw-a' fees, investigatory costs, monitoring costs, civil or
crim.nal penalties, and attorney fees and other litigation costs
incurred in complying with state or federal environmental laws,
which shall include but not be 1limited to the Comprehensive

FINAL (2/13/97) 3
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Environmental Response, Comprehensive, and Liability Act, 42 U.S.C.
Section 9601; the Clean Water Act, 33 U.S.C. Section 1251; the
Clean Air Act, 42 U.S.C. Section 7401; the Resource Congervation
and Recovery Act, 42 U.S.C. Section 6901; and the Washington Model
Toxics Control Act, RCW 70.105D.010

Lessee further agrees to retain any and all liabilities from
the offsite disposal; handling, treatment, storage, or
transportation »f any toxiec, hazardous oz flammable substances,
including petroleum products, removed from the Premises and that
liabilities under this section (Flammable/Hazardous Substances)
shall survive the expiration or termination of this Lease.

d. Signage, Display Lighting & Advertising: Signs, display
lights, and advertising media/materials are not permitted unless
completely detailed on a separate pian sheet and have received
specific prior written approval by WSDOT. )

e. Special Events: The Lessee may issue permits for the
presentation of special events or uses on the Premises provided
that WSDOT is given 10 days prior written notice describing the
event and each such intended event meets the foilowing minimum
requirements and any other reasonable requirement deened necessary
by WSDOT:

(1) The event or use does mnot affect or impact the
traveled lanes or the operation of I-90 or its ramps, and is
consistent with the park-like atmosphere intended for the Premises;

(2) Ten percent (10%) of all event, use, permit or other
fees collected by the Lessee for allowing the event or activity on
the Premises, and ten percent (10%) of the grogs receipts for any
commercial, money-making event sponsored by the Lessee or any other
Lessee-authorized group on the Premises shall be applied as a
credit against the money that is owed to the City Lessee by the
WSDOT for maintenance services under the separate Open Space and
Recreation Area I-90 Maintenance, kedevelopment and Land Conveyance
Agreement between the parties hereto, which by this reference is
incorporated herein; Provided, that no payment percentage will be
charged on event, use, permit or other fees that directly reimburse
the Lessee for services provided by the Lessee that are directly
assc-iated with such event, use or activity (e.g. police services).
The Lessee shall maintain adequate records of events, uses, fees,
and gross receipts received in relation to said events or uses and
shall provide said records to the WSDOT within thirty (30) days
after the end of said event or use;

(3) The Lessee, in the case of a Lessee produced event,
warrants that it is self-insured and provides acceptable evidence
of its self-insurance status to WSLOT or, if the Lessee is not
self-insured, secures liability insurance in the form and amount
reasonably determined necessary by WSDOT;

(4) The Lessee-authorized group, in the case of other
than Lessee produced events, secures liability insurance in the
form and amount reasonably determined necessary by WSDOT;

FINAL (2/13/97) 4
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(5) The Lessee, in the case of a Lessee produced event,
agrees to indemnify, save, hold harmless and defend WSDOT and the
Federal Highway Administration against all claims arising out of
the special event activity;

(6) The Lessee, in other than Lessee produced events,
. shall require the permittee to indemnify, savs2, hold harmless and
defend WSDOT and the Federal Highway Administration against ail
claims arising out of the activities authorized by the permit;

(7) The Lessee assumes responsibility for all clean up
and 7repair of any damage resulting from the use or
event.

7. PERSONAL PROPERTY. WSDOT shall not be liable in any
manner for, or on account of, any loss or damage sust~ined to any
‘property of whatsoever kind, stored, kept, used or maintained in or
about the Premises, except for such claims or losses that are
caused by WSDOT, its employees, or any of its avthorized agents,
centractors, or contractor’s subcontractors.

a. ENVIRONMENTAL AUDIYS. Lessee will reasonably cooperate
in any environmental audits conducted by WSDOT's staff or
independent third parties. WSDOT shall ensure that no
environmental audit is undertaken with respect to the Premises
without prior written notice to the Lessee, and shall require that
in the conduct of each such audit, the Lessee’s use and occupancy
of the Premises not be unreasonably disturbed. Lessee will
reimburse WSDOT for the cost of any audit through which Lessee-
caused contamination is found. Lessee will provide WSDOT with
notice of any inspections with respect to the Premises that are
known to Lessee, notices of violations, and orders to clean up
contamination. Lessee will permit WSDOT to paxticipate in 311
settlement or abatement discussions regarding environmental
contamination remediation measures that may be required of the
Lessee under law or this Lease. In the event the Lessee fails to
commence eavironmental contamination remediation measures as duly
directed by a state, federal, or local regulatory agency within 90
days of the date of any notice to take such measures, the WSDOT may
elect to perform such wcrk, and Lessee covenants and agrees to
reimburse WSDOT for all direct and indirect costs associated with
WSDOT's work if such remediation work was a Lessee obligation under
law or this Lease.

9. WSDOT HAZARDOUS SUBSTANCE INDEMNIFICATION. WSDOT hexeby
agrees to indemnify, defend and hold Lessee harmless for any costs
or liabilities associated with the removal or remediation of any
hazardous substances that are: (1) located upon the Premises prior
to the Lessee’s occupancy of the Premises or the execution of this
Lease, whichever is the earlier; and (2) which come to be located
on the Premises by any acts of the WSDOT, its agents, contractors,
contractor’s subcontractcrs or employees.

FINAL (2/13/97) 5
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10. MAINTENANCE RESPONSIBILITIES.
a. The Lessee’s maintenance responsibilities with respect to

the Premises shall be as follows:

(1) At a minimum, maintaining such areas at a level
equal to or better than the medium level of care as identified in
Exhibit B attached heretc and incorporated herein by this
reference;

(2) BReing responsible for ensuring that the landscaping
gets sufficient water to keep the landscaping alive; and if the
necessary irrvigation is not provided, being responsiple for the

replacement of landscaping that dies or is severely damaged due to

ilack of water;

(3) Maintaining the drainage systems within the
Premises, including the biofiltration swale;

{4) Removing any and all graffiti in the Premises; and

(5) Removing hazards to public user of the underwater
portion of the Premises on 2n as-needed basis.

b. The WSDOT shall maintain and repair the structural
components of the I-90 bridge structures, including cleaning and
repainting of structural steel components thereof.

11. WSDOT’S RESERVATION OF RIGHT TO MAINTAIN AND GRANT
DTILITY FRANCHISES AND PERMITS. The WSDOT resexves the right for
utility franchise and permit holders to enter upon the Premises to
maintain existing facilities and, for itself, to grant utility
franchises and/or permits across the Premises; provided, that WSDOT
shall require every utility frar.chise and permit holder issued a
permit or franchise after th= execution date of this Lease, to
provide to the Lessee’s Superintendent of Parks & Recreation,
except in an emergency, not less than forty-eight (48) hours prior
written notice of any intent by such utility franchise or permit
holder to enter upon or perform any work on the Premises, and in
the event of an emergency, to provide prior notice to such official
by telephone at 206-684-8022 (or oth-r such telephone as may be
designated, by Lessee by written nccice to WSDOT) regarding such
intended entry or work. WSDOT shall require the franchise or
pernit holder to accomplish such maintenance or installation in
such a manner as to minimize any disruption to the Lessee. The
WSDOT shall require all franchise/permit holders to restore paving,
grading, landscaping and othexr improvements damaged by the entry,
improvement or maintenance work by or for the utility franchise or
permit holder to at least as good a condition as such paving,
grading, landscaping and improvements were in immediately prior to
the commencement of such franchisee’s or permittee’s improvement
work. '

The Lessze will not disturb markers installed by a
franchise/permit holder. Prior to tilling of the soil,or the

FINAL (2/13/97) 6
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undertaking of any other opsration of the Lessee in which earth,
rock, or other material on or below the ground is wmoved or
otherwise displaced to a vertical depth of twelve (12) inches or
greater, the Lessee must provide notice to all owners of
underground fazilities by calling 1-800-424-5555 (or other such
telephone as may be subsequently designated). Furthexmore, the
Lessee must comply with all provisions of Ch. 19.122 RCW relating
to underground facilities. Violation of this statute is subject to
a possible civil penalty.

12. PROTECTION OF WSDOT STRUCTURES.
a. The Lessea shall prohibit any trenching or excavation

deeper then four {4} feet below existing grade on the Premises
unless the WSDOT has given its prior written consent to such

3OTLO0N

M
s

excavation. The trench or excavation shall be backfilled and 1t
compacted to match existing grade in a reasonable time after
opening;

b. In the event the I-90 bridge structure or any

appurtenance thereto is damaged by any activity autherized undex

. this Lease and undertaken by oi for the Lessee, the Lessee shall
reimburse the reasonable costs snd expenses incurred by the WSDOT
in repairing such damage;

c. The Lessee, at its own expense, shall make whatever
provisions beyond those required of the WSDOT under Secticnn 15 -
hereof the City deems necessary to protect users of the Premises
from any foreseeable hazaxds resulting from use and operation of
the highway.

13. TAXES, ASSESSMENTS AND UTILITIES. The Lessee shall pay
that share of all assessments imposed on or with respect to the
Premises that is the Lessee’s cbligatioa under RCW 79.44.010, and
also pay all taxes which may hereafter be levied or imposed upon
the interest of the Lessee or by reason of this Lease. The Lessee
is responsible for and agrees to pay for utilities or other
services which serve the Premises.
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14. IMPROVEMENTS.

a. WSDOT shall not be required to make any improvements to

or perform any malntenance Or Yepalrs upon any part of the
Premises, except as provided herein.

b. WSDOT's approval of Lessee’s plans for Design and
Construction: The Lessee shall not be permitted to make any
additional improvements to the Premises without the prior written
approval of the WSDOT. The Lessee covenants that any regrading or
improvements to be constructed on the Premises by the Lessee will
not at any time during or after construction either damage,
threaten to damage or otherwise adversely affect any part or
element of the highway facility under or immediately adjacent to
the Premises or the operaticn thereof as then developed and used.
The WSDOT shall be furnished with two sets of complete plans, .

FINAL (2/13/97) "1 -
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details and specifications and revisions thereto for grading and
all improvements proposed to be placed on the Premises by the
Lessee, and no such work shall be done by the Lessee on the
Premises without prior written approval of such plans by the WSDOT,
which approval shall not be unreasonably withheld or delayed. All
construction work by the Lessee shall be done in conformity with
the plans and specifications as approved by the WSDOT. The WSDOT
may take any actlon necessary, including directing that work be
temporarily stopped or that additional work be done, to ensure
compliance with the WeDOT-zpproved plans and specifications,
protection of all parts and elements of the highway facility and
compliance with WSDOT's construction and szfety standards. The
improvements shall be designed and constructed in a manner which
will permit access to the highway facility for the purpose of
inspection, maintenance, and constructicn when necessary.

: c. WSDOT shall construct on the Premises in the vicinity of

Day Street and the Lake Washington Shoreline landscaping, a trail,
a parking area, a ramp for the ilaunching ~f boats by hand (rather
than by the use of a motor vehicle and trailer), and entry and exit
gate(s) for another active recreation area, all consistent with
plans and specifications for such work that have been or are
hereafter approved by the Lessee’'s Superintendent of Parks &
Recreation. S8ite improvements are scheduled to be completed by
October 31, 1996. Landscaping shall be deemed complete on Hctober
31, 1997, or upon completion of a one-year plant establishment
period for plants and lawn, whichever is earlier.

d. Liens: Nothing in this lease shall be deemed to make
the Lessee the agent of the WSDOT for purposes of construction,
repair, alteration, or installation of structures, improvements,
equipment, or facilities on the Premises. The Lessee acknowledges
that the WSDOT may not, and shall not, be subject to claims or
liens for labor or materials in connection with such activities by
the Lessee.

15. WSDOT’S RIGHT OF ENTRY AND INSPECTION. The WSDOT, for
itself, its agents and contractors and for the Federal Highway
Administration, reserves the right to enter upon the Premises at
any time for inspection purposes, including the inspection of any
excavation, construction or maintenance work being done by the
Lessee. Further, the WSDOT, for itself, its agents and
contractors, and for the Federal Highway Administration, reserves
the right to enter upon the Premises at any time for the purpose of
maintenance, construction or reconstruction of the highway facility
or any element thereof. Provided, no such entry, for the purpose of
maintenance, construction or reconstruction shall occur without at
least seven {(7) days’ prior written notice to the Lessee. In the
event of an emergency only prior notice by telephone to
Superintendent of Pavks and Recreation at 206-684-8022 (or such
other person or telephone number as may be designated by Lessee by
written notice to WSDOT) shall be required.

FINAL (2/13/97) 8
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The WSDOT shall in no way be responsible for any incidental or
consequential damages due to loss of use by Lessee caused by any
such entry.

Iin the event of any such entry, inspection, maintenance,
construction or reconstruction of the highway facility or any
element thereof by the WSDOT, or any of its agents, employees,
contractors, or contractor’s subcontractors, WSDOT shall ensure
that such entry and work is performed in such a manner as to
protect public safety and minimize any disruption to the Lessee.
Following the completion of such inspection, maintenance,
construction or reconstruction, any paving, grading, landscaping
and other improvements on the Premises damaged by such entry,
inspection, construction or reconstruction work shall be restored
or repaired by or for the WSDOT to at least as good a condition as
such paving, grading, landscaping and other improvements were in
immediately prior to the commencement of such activity.

The parties expressly agree that nothing herein precludes any
WSDOT emplcyee, agent or contractor from using the Premises as a
member of the general public.

1. INSURANCE. Lessee warrante that it is self-insured, and
agrees to provide acceptable evidence in the form of a
certification of its self-insured status to WSDOT or, if the lLessee
is not self-insured, secure liability insurance in the form and
amount reasonably determined necessary by WSDOT; Provided, that
WSDOT may reasonably adjust said coverage requirements from time to
time based on risk factors and tue adequacy of the stated policy
limits.

17. HOLD HARMLESS/INDEMNIFICATION.

a. lessee’s Indemnification: Lessee, iks successors Or
assigns, will protect, save, and hold harmless and defend the
WSDOT, its avthorized agents, officers and employees, and the
Federal Highway Administration from all claims, actions, costs,
damages, and expenses of any nature whatsoever (including but not
limited to reasonable attorneys’ fees and costs) arising out of any
act or omission of the Lessee, or any of its officers, employees,
agents, licensees, jnvitees, contractors, or the contractoxr’s
subcontractors on the Premises under this Lease.

b. WSDOT’s Indemnification: The WSDOT shall protect, save,
and hold harmless and defend the Lessee and its officers,
employees, and authorized agents from all claims, actions, costs,
damages, or expenses of any nature whatsoever (including but not
limited to reasonable attor: :ys’ fees and costs) arising out of any
ace or omission of WSDOT related to activities reserved to the
WSDOT, or any of its officers, agents, employees, contractors or
contractcer’s subcontractors on the Premises under this Lease.

c. Concurrent Negligence or Actions Covered by RCW 4.24.115:
1f the claims or damages are caused by or result from the
concurrent negligence of (i) the WSDOT, or any of its officers,
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agents, employees, contractors, or contractor’s subcontractors, and
(ii) the Lessee, or any of its officers, employees, agents,
licensees, invitees, contractors, or the contractoxr’s
subcontractors, or involves any action covered by RCW 4.24.113, a
party’s indemnification obligation hereunder shall be valid and
enforceable only to the extent of the negligence of such party or
any of its officers, agents, employees, licensees, invitees,
contractors, or the contractor’s subcontractors, as appropriate.

18. NONDISCRIMIN/.TION. The Lessee, for itself and its
successors, as a part o»f the consideration hereof, does hereby
covenant and agree, as a covenant running with the land, that no
person, on the grounds of race, color, creed, national origin,
marital status, age, sex or the presence of any sensory, mental or
physical handicap shall be unlawfully excluded from participation
in, be unlawfully denied the benefits of, or be otherwise
unlawfully subjected to discrimination in the use of the facility
now or hereafter on the Premises, that in connection with the
construction. of any improvements on said lands and the furnishing
of services thereon, nc such unlawful discrimination shall be
practiced in the selecilon of employees or contractors, or by
contractors in the selection and retention of their subcontractors,
that such unlawful discrimination shall not be practiced against
the public in their access to and use of the facility and services
- provided for public accommodation constructed or operated on, over,
or under the right of way, and that the Lessee shall use the
. Premises in compliance with all other requirements imposed pursuant
to Ch.49.60 RCW and 49 C.F.R. Part 21. The breach of any of the
above nondiscrimination covenants shall be a material act of
default entitling the WSDOT to terminate this Lease in accordance
with the procedures set forth herein.

19. DEFAULT. Upon the material preach of this Lease by
either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention
to declare a default and to terminate this Lease in the event such
breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to perform an obligation
required of it within the cure period, which time shall not extend
more than thirty (30) days after the date of the notice of breach,
except that if the nature of the obligation is such that more than
thirty (30) days is required for performance or cure, then the
party alleged in breach shall not be in default if such party
commences performance within such thirty (30) day period and
thereafter diligently prosecutes the same to completion. The non-
defaulting party may in writing, at its option, extend the cure
pericd if in the judgment of the non-kreaching party, an extension
is justified. After expiration of the cure period, and any
extension thereof, if one or more defaults remains unremedied, this
Lease shall cerminate without further notice; and Provided, that if
the breach is by the Lessee, WSDOT shall have the option of giving
notice in writing of its intention to cure a non-emergent default
or verbal notice if the default is deemed an emergency by the
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WSDOT, by itself or through use of agents or contractors. The
" Lessee agrees to reimburse WSDOT within thirty (30) days of the
date of WSDOT’s invoice for resultant direct costs WSDOT incurs in
curing such default or, in the alternative, the WSDOT may, at its
csole discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto in an amount equal to the cost incurred in
curing the default.

20. ASSTGNMENTS. Neither this Lease nor any rights created
by it may be assigned; Provided, that nothing herein shall prohibit
the Lessee from subcontracting with one or more third parties for
the performance of the maintenance work described herein, subject
to the prior written approval of the WSDOT, which shall not be
unreasonably withheld. Any such contract shall not relieve the
Lessee of its obligation to maintain the Premises as agreed herein.

21, BRINDING CONTRACT. This Lease shall not become binding
upon the State of Washington unless and until accepted and approved
for the Washington State Department of Transportation by the

Secretary or his duly authorized representative.

22. MODIFICATIONS. This instrument contains all the
agreements and conditions made between the parties hereto and may
not be modified orally or in any manner other than by an agreement
in writing signed by all parties thereto.

23. INTERPRETATION. This Lease shall be gcerned by and
interpreted in accordance with the laws of the State of Washington.
The titles to paragraphs or sections of this Lease are for
convenience only and shall have no effect on the construction or
interpretation of any part hereof.

24. INTERRUPTION, TERMINATION, AND PARTIAL TERMINATION.

a. Interruption: In the case of a transportation need not
expected to last until the end of the 55-year term, WSDOT shall
have only the right to interrupt this Lease for the period of need,
at the end of which WSDOT shall promptl: restore the Premises to a
physical condition that is equal to or better than the condition it
was in immediately prior to such interruption, and promptly
thereafter shall restore use of the Premises to the Lessee.
During any such period of interruption, Lessee shall have no
responsibility or obligation hereunder to perform any maintenance
work with respect t» the area of the Premises that is affected by
such interruption.

b. Termination by WSDOT: WSDOT may terminate this Lease in
whole or in part:

{1) Immediately if the Premises ig needed for an
emergency transportation purpose;

(2) Oon 180 days’ written notice, if the Premises 1is
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needed for a transportation need. If the transportation need, in
WSDOT’'s determination, does not require terminating the use and
occupancy rights with respect to all of the Premises, the Lessee
shall continue to lease the unaffected remainder of the Premises
under the terms and conditions of this lLeace; Provided, that if
the parties agree that specific use areas within the Premises are
no longer functional as a result of partial termination by WSDOT,
WSDOT shall redevelop such affected areas to a mutually acceptable
condition and Lessee shall continue to maintain the Premises as
provided herein. For example, if the partial termination leaves an
unusable boat launching area remaining within the Premises, the
remaining area will be redeveloped by WSDOT to a mutually

- acceptable condition at WSDOT’'s expense, and Lessee shall

thercafter resume maintenance of such affected area as required by
this Lease.

(3) In the event it becomes apparent, in WSDOT's sole
judgment, that the Premises have ceased to be used or have been

abandoned for a continuous period of sixty (60) days, the WSDOT, at.

its option, shall have the right to terminate this Lease, provided
due notice of such apparent default and the WSDOT’'s intent to
terminate this Lease shall be given to the Lessee not less than
thirty (30) days prior to the proposed termination date together
with a demand to cure such default within such thirty (30) day cure
period.

(4) For default as provided herein.

. c. Termination by Lessee for Default by WSDOT: The leasing
of the Premises may be terminated by the Lessee if the WSDOT has
breached this Lease and, after the WSDOT's receipt of notice of
such breach, such breach has not been cured within the time period
specified in Section 19 hereof. For purposes of terxmination under
this provision, the Lessee may declare any of the following a
breach by the WSDOT, unless otherwise agreed to by the parties:

(1) The interruption of the Lessee’s use and occupancy
of the Premises or a portion thereof for a period of more than one
year;

{2) The failure to redevelop within one (1) year after
partial termination any remaining portion of the Premises that has
become no longer functional as a result of said partial termination
of this Lease by the WSDOT;

(3) The adoption of any policy or regulation by WSDOT
that makes the maintenance of the Pramises or any portion thereof
unreasonably difficult or expensive or the use and occupancy ¢f the
Premises or any portion thereof economically or operationally
unreasonable or unacceptable to the Lessee or that unreasonably
limits or restricts use Or occupancy of the Premises for the
purposes allowed under this Lease; and

(4) The failure of the WSDOT to indemnify the Lessee as
provided elsewhere herein.

FINAL (2/13/97) 12
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25. SUBSEQUENT USE FOR TRANSPORTATION PURPOSES. The Lessee
and the WSDOT hereLy affirm that upon expiration or termination of
this Lease for any reason and the subsequent use of thz Premises
for highway purposes, regardless of the actual use, such highway
use will not be considered the use of any publicly owned land from
a public park, recreation area, Or wildlife and waterfowl refuge
within the meaning of 23 U.S.C. 138 and 49 U.S.C. 1653 (f).

26. NOTICES. Except as provided elsewhere herein, wherever
a written notice is to be given or made, it shall be personally
served or sent through the United States Postal Service by
certified mail, postage prepaid, addressed to the party at the
address listed for it below, or personally served on the party at
the address listed below, unless such party has designated, by
prior written notice, a different address:

WSDOT : Property Managament Supervisor
DEPARTMENT OF TRANSPORTATION
Mail Stop 7338
P. O. Box 4 7338
Olympia, WA 98504-7338

COPY TO: Northwest Region Maintenance Engineer
DEPARTMENT OF TRANSPORTATION
P.0. Box 330310
15700 Dayton Avenue North
Seattle, WA $8133-9710

LESSEE: Superintendent .
Department of Parks & Recreation
THE CITY OF SEATTLE
Administration Building
100 Dexter Avenue North
Seattle, WA 98109

Said notices shall be effective upon receipt of notice in the
manner described above.

27. CUMULATIVE REMEDIES. All remedies available at law or
in equity to either party for breach of this Lease are cumulative
and may be exercised concurrently ov separately, and the exercise
of any one remedy shall not ke deemec an election of such remedy to
the exclusion of other remedies.

28, AUTHORITY OF PARTIES’ REPRESENTATIVES.

a. Superintendent’s Authority: The term "Superintendent"
as used throughout this Lease shall mean the Superintendent of the
Lesgee's Parks & Recreation Department or his/her successor oY
designee. In regard tc any consent and approval rights of the City
Lessee as provided herein, the Superintendent or his/her successor
or designee shall have such approval right. The action of the
Superintendent pursuant to or in implementation of this Lease does
not constitute any official action by any other City of Seattle
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department or official that may be required by law, ordinance, rule
or regulation.

b. Northwest Region Maintenance Engineer and Property
Management Supervisor Authority: All references in this Lease to
Northwest Region Maintenance Engineer or Property Management
Supervisor shall include that official’s functional successor(s).

29. SURRENDER UPON TERMINATION.

a. Surrender of Premises: Except as otherwise provided
herein, upon termination or expiration of this Lease, the Lessee
shall cease its operations on and/or use of the Premises and
surrender the Premises to the WSDOT. In the event the Lassee fails
to vacate and surrender the Premises on “he date provided herein,
it shall be liable for any and all costs to the WSDOT arising from
such failure. -

$301L0N

T
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b. Conditions of Premises Upon Surrender:

L L S e

(1) Prior to termination for convenience by the Lessee,
as provided elsewhere herein, or for a Lessee default where the
Lessee has not diligently attempted to cure the default, or
expiration of this Lease, the Lessee shall at its expense remove
all improvements, trade fixtures, equipment, furnishings, and other
personal property owned and/or placed in or on the Premises by the
Lessee from the Premises to be surrendered and restore the same to
passive recreation use consistent with the landscaping of the I-90
Prcject, to WSDOT's reasonable satisfaction, unless both parties
agree in writing that all or part of said im»>rovements, trade
fixtures, equipment, furnishings and other personal property shall
remain on the Premises. In removing such material and property,
the Lessee shall take due care to not damage or injure the
Premizes, and any such damage oOr injury shall be immediately
repaired by the Lessee at no cost or expense to the WSDOT.
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(2) In the event the Lease is terminated by WSDOT
because of a Lessee default and the Lessee has diligently attempted
o cure the default within the cure period but was unable to do so,
the Lessee shall be granted a 120 day permit %o enter upon the
affected Premises and to, at its expense, remove all improvements,
trade fixtures, equipment, furnishings, or other personal property
and restore the same to passive recreation use consistent with the
landscaping of the I-90 Lid, to WSDOT's reasonable satisfaction
unless both parties agree in writing that all or part of said
improvements, trade fixtures, equipment, furnishings and other .
personal property shall remain on the Premises. The time period o
for said permit may be extended if in WSDOT’'s sole judgment, an )
extension is warranted. In removing such material and property,
the Lessee shall take due care to not damage or injure the
Premises, and any such damage or injury shall be immediately - -
repaired by the Lessee at 10 cOst or expense to WSDOT. Further,
Lessee hereby agrees to retain all liability and to protect, save,
and hold harmless and defend WSDOT, its authorized agents, officers
and employees, and the Federal Highway Administration from all
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claims, actions, costs, damages, and expenses of any nature
whatsoever (including but not limited to reasonable attorneys’ fees
and costs) arising out of the acts or omissions of the Lessee, or
any of its officers, 2mployees, agents, licensees, invitees,
contractors, or the contractor’s subcontractoys oY any person
whomsoever on the Premises for which the improvement, trade
fixture, equipment, furnishing, or other personal property is
located until said removal and restoration is complete. The
liability and indemnification obligations contained in this section
shall curvive the expiration or termination of this Lease.

(3) In the event the Lease is terminated by WSDOT for a
transportation need or for convenience, or by the Lessee for a
WSDCT default as provided elsewhere herein, the Lessese is not
obligated to remove improvements, trade fixtures, equipment,
furnishings and other personal property from the Premises, but has
the right to remove Lessee’s items it desires- prior to the
effective termination date.

c. Disposition of Unremoved Improvements and Property: In
the event that the Lessee has not removed its improvements, trade
fixtures, equipment, furnishings, and other personal property upon
termination or expiration of this Lease, oxr as otherwise required
herein, the improvements and property shall become the property of
the WSDOT and WSDOT may dispose of the property and improvements at
Lessee’s expense in a manner prescribed by the WSDOT and the Lessee
shall reimburse the WSDOT for any reasonable expense incurred by
the WSDOT in connection with such removal and disposal within
thirty (30) days of the date of WSDOT's invoice; Provided, that the
WSDOT may, at its sole discretion, withhold compensation otherwise
due the Lessee under that separate Open Space and Recreation Area
1-90 Maintenance, Redevelopment and Land Conveyance Agreement
between the parties hereto, in an amount equal to the reasonable
costs incurred in removing and disposing of the improvements and
propeity; Provided, further that this provision doves not apply
where termination is as provided in paragraph 29.b(3) herein.

d. Failure to Restore the Premises: In the event the Lessee
fails to restore the portion of the Premises to be surrendered to
passive recreation use consistent with the landscaping of the I-90
1id to the reasonable satisfaction of WSDOT upon termination or
expiration of this Lease, or as otheiwise provided herein, the
WSDOT may restore said Premises at Lessee’s expense and the Lessee
will reimburse the WSDOT for any reasonable expense incurred by the
WSDOT in connection with such restoration within thirty (30) days
of the date of WSDOT’s invoice; Provided, that the WSDOT may, at
its sole discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto, in an amount equal to the rz2asonable costs
incurred in restoring the property; Provided, further that this
provision does not apply where termination is as provided in
paragraph 29.b(3) herein.
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30. NO WAIVER. No action other than a notice by one party
to the other specifically stating that such notice has the effect
of a waiver, shall constitute a waiver of any particular breach or
default of such other party. No such notice shall waive a party’s
failure to fully comply with any other term, condition, or
provision of this Lease, irrespective of any knowledge any officer,
employee, or agent of the other party may have of any breach or
default of, or noncompliance with, such other term, condition, or
provision. No waiver of full performance by either party shall be
construed, or operate, as a waiver of any subsequent default of any
of the terms, covenants and conditions of this Lease. The
performance or acceptance of maintenance services for any period
after a default shall not be deemed a waiver of any right or
acceptance of defective performance.

31, SUPERSESSION OF PRIOR LEASES. This Lease represents the
entire agreement of the parties with regard to the subject matter
hereof and supersedes any prior agreement not incorporated herein.
In the event of any inconsistency between this Lease and any prior
agreement, whether written or oral, the terms of this Lease shall
prevail.

32. NREGOTIATED LEASE, The parties to this Lease acknowledge
that it is a negotiated agxeement, that they have had the
opportunity to have this Lease reviewed by their respective legal
counsel, and that the terms and conditions of this Lease are not to
be construed against any party on the basis of such party’'s
draftsmanship thereof.

IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

WASHINGTON STATE

“*INIWND0G IHL 40 ALIT¥ND 3HL OL 30G SI 1I
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THE CITY OF SEATTLE DEPARTMENT OF TRANSPORTATION
Lessee WSDOT

By: i By:

Date: Date:

APPROVED AS TO FORM:

o Bt fotnar

Assistant Attorney General
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STATE OF WASHINGTON )
: ss. (WSDOT . ACKNOWLEDGMENT)
COUNTY OF ) o
On this day oi , 1997, before me
personally appeared , to

me known to be the duly appointed Director, Real Estate Services,
Washington State Department of Transportation, who stated, on oath,
that ___ executed the within and foregoing instrument and
acknowledged said instrum 1t to be the free and voluntary act and
deed of the State of Washington for the usas and purposes therein
set forth, and that was authorized to execute said
instrument.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above written. o

Signature

(Print or type name of notary)

Notary Public in and for the State Washington,
residing at
My commission expires
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STATE OF WASHINGTON )
) ss. (CITY ACKNOWLEDGMENT)
THE COUNTY OF KING )

On this day of , 1997, before me, the
undersigned, a Notary Public in and for the State of Washington,
duly commissioned and sworn, personally appeared :

to me known to be the

: of The City of Seattle, who on oath stated
that executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of
The City of Seattle for the uses and purposes herein mentioned, and
that was authorized to execute the said instrument for and
on behalf of The City of Seattle.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above written. S

Signature

(Print or type name of notary)

Notary Public in and for the State Washington,
residing at
My commission expires
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EXHIBIT "A"
s_90

AIRSPACE LEASE

DAY STREET WATERFRONT AREA

GREEMENT NO. IC:1-17-05679
SHEET_!_0F _ ! sHeeTs ' O

AA-1-10543

res—Y

_— 39

scae__ 1IN, = BO F7,

NOTE:

g L For Ovnerstup Doka, Sae Shect #0.9.

- NOTE:  Scafe chonges on Mbn Siceds

CURVE DATA
ROADHAY WISAeR__a | p 1T 7
L L LINE [0%:£4 53\ 7 42" Ry | 1500 G" I 137E¢
LEGEND
|5 Ta% e Vi T

o~ 3 .
= 04 &20& n 5P

ACCESS TO BE FROHIBITED SHOWN THUS
PROPERTY OWNERSHP NUMBERS

PROPERTY LINES

"STATE CWNED - DEPT. OF TRANSPORTATION
EXISTING PAVED STREETS

EXISTING GRAVEL STREETS

RETAINING WALLS (EXISTING)
CO-ORDINATED MONUMENTS

This plen cenlorms lo the cceess previvions In the Findings cad Qrdar
by the Hichway Commission on November 3, 1971, os revised by

Board of Review Findings ond Order lysuad March 26, 1973, and -
provislons of tha Mamerondum Agreemanl cpproved Decembar 21,
belween {ha cilies of Seallle, Merser Istand end Bellovr-; tha it
of Metropaliten Sealile; King County and the Weskinglon {7 (x Depc
ol Transporlelion,

15311

S50 MP 1,23 TO MP 3.2
JCT. SR 5 TO W, SHORE MERC 2 ISLAND
SEC. 2, BRADNER PLACE S. TO
W. SHORE 2AERCER ISLAND

¢ . KING COURTY
! RIZHT OF WAY AND LIMITED ACCESS PLAN
N © FULL CONTHOL

STA. L 105450 TO STA. it 11345200 -
WASHINGION SYATE I’}erl’I:“Nl OF TRANSLORTANION

OLYMPIA, WASIINGTON
WA BUILEY

HCREIAL

ﬂ & dlc.{uz/

) T PEMGN ENTUNERR oatz WJuly G, 1979

] Lo 5 @ 32s fear
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LEVEL OF CARE
|
NATIVE ‘ Low ‘ MEDIUM HIGH

Turf 2-3* 16 Mow/Year{1.5-2"_ 30 Maw/Year
GRASS HEIGHT: Unmown

Rough Meadow |6-9" 4 MowfYear |3-5" 8 Mow/Year

[—— . Cemically & Mechanicaily Clean
D EFINITION: .

EDGE DEFINIT Naone None Chemically Sharp, Defined Boundary

Pruning Nane Noneg Perimeter Shezring & Shaving
PLANT CARE: Fertilization  |None 25% per year 50% per year 100% per year

Cont, Operaton _|Gont. Qperauon

lrrigation None None 2nd Prioritv 1st Prioritv
PLANT REPLACEMENT: ° None Nore As Time Allows  {lmmediate
DANGER TREES: Immediate Removal of Danger Trees

=n . Noxious

WEED CONTROL: Only Noxious & Invasive {Scascnal Weed-Free Appearance
NOX!OUS WEEDS! NO NOXIQUS WEEEDS
MULCH: None None None- 15% Per Year
DISEASE/PEST
CONTROL: Nane Plant Survival Flant Survival Apgpearance
VANDALISM/LOSS
(Except Plants): None Limited Repzir/Replacement/Cleaning
LITTER CONTROL: ! Annual Annual 4 Times Per Year |20 Times Per Year
PAVED AREAS o
{Including Trails
and Active Safe, Clean, Smaoth, Litter Free, Snow & Ice Removed, Patch, Seal As Required
Recreation
Surfaces):

Exhibit "B”

DAY STREET WATERFRONT AREZ
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EAST PORTAL MT. BAKER —,
RIDGE VIEW POINT

W N
., Pivtipleang
\\‘ ! ‘L-'J‘ g 1|\‘{ eSi

65 EXISTING EUROPEAN cn:\nacam_\:'.,;.,.
fro A e,

~"“ERHEAD B/P PATH

REPLANT 137 EUROPEAN CRANBERRY.
SEE SPECIAL PROVISIONS FOIl WORK
OlDER, METHODS AND REQUIREMENTS.
STAKED LAYOUT OF PLANTING TO BE

S. IRVING ST.

APPROVED BY THE ENGINEER PRIOR

10 llﬁf_Lj\![]l\"G.

.&DOT MAINTAINED

IXISTING EUROPEAN (RA
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. OPEN SPACE AND RECREATION AREA
.90 MAINTENANCE, REDEVELOPMENT BND LAND CONVEYANCE AGREEMENT
. (SEATTLE) '

THIS AGREEMENT is entered into between THE CITY OF SEATTLE
(hereinafter "the City") and the WASHINGION STATE DEPARTMENT OF
TRANSPORTATION (hereinafter "WSDOT").

WHEREAS, the WSDOT owns the areas marked in green on Exhibit 1 and,
as such, is responsible for the maintenance of the landscaping and
other improvements thereon; and

WHEREAS, WSDOT and the City, acting by and through the Department
of Parks and Recreation, have agreed to execute concurrently with
this Agreement a separate Airspace Lease, whereby the City will
lease Ffrom WSDOT cexrtain active recreation areas on the sites
marked in blue on Exhibit 1, and WSDOT will transfer to the City
_the responsibility for the maintenance and operation of such areas
under that separate Airspace Lease; and

WHEREAS, WSDOT and the City have agreed to execute concurrently
with this Agreement a separate Ground Lease, whereby the City will
lease from WSDOT the site illustrated in yellow on Exhibit 1, and
WSDOT will transfer to the City the responsibility for the
maintenance and operation of such area under that separate Ground
Lease; and

WHEREAS, WSDOT and the City have agreed to execute concurrently
with this Agreement a separate Airspace Lease, whereby the City
will lease from WSDOT certain other land referred to as the Day
Street Waterfront Area illustrated in blue with double hatchures on

Exhibit 1, and WSDOT will transfer to the City the responsibility -

for the maintenance and operation of such area under that separate
Airspace Lease; and

WHEREAS, WSDOT agrees to transfer to the City and the City agrees
to accept certain property depicted in blue, shaded with single
hatchures, on Exhibit 1 as replacement land for City park land
acquired by WSPOT for the SR 90, Junction SR S to Vicinity Junction
SR 405 Project, and the WSDOT agrees to execute separate Quitclaim
Deeds transferring said propexty concurrently with or in advance of
this Agreement; and
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WHEREAS, the City is willing to assume and undertake, under certain
terms and conditions, various maintenance responsibilities with
respect to the landscaping and other improvements in the areas
marked in green on Exhibit 1 for and on behalf of WSDOT, and WSDOT
is willing to compensate the City for the City’s performance of
such work; and

WHEREAS, it is desirable that an agreement be entered into between
.the City and WSDOT concerning the maintenance of the landscaping
and other improvements made to certain WSDOT owned property within
the I-90 Corridor and defining the responsibilities of -each of the
" parties hereto with respect to said landscaping and other
improvements;

NOW, THEREFORE, in consideration of the terms, conditions,
covenants and performances described herein, IT IS MUTUALLY AGREED
THAT:

7,7 1. IDENTIFICATION O? PROPERTY AFFECTED BY AGREEMENT.

This Agreement pertains to: (a) that approximately 38.77 Acres
of land within the area known as the I-90 Corridor from I-5 to Lake
. Washington that is colored green on Exhibit 1 (which portion is
hereinafter called the "Areas to be Maintained"); and (b) the three
(3) parcels of land that contain, in the aggregate, approximately
7.22 BAcres of land within the I-90 Corridor from I-5 to Lake
Washington, that are colored blue, shaded with single hatchures, on
Exhibit 1, and are to be conveyed by WSDOT to the City (which
parcels are hereinafter collectively called the "Replacement
Lands") . ’

Other areas that are depicted in blue on Exhibit 1 that are outside
of the Areas to be Maintained and the Replacement Lands but which
are subject to the leases that the parties have agreed to execute
concurrently with this Agreement, include the following (which may
be referred to hereinafter by -the definition specified in the
second column below):

Blue Active Sturgus Artwork; Approx.5.18 Acres
* Recreation Areas Atlantic Street Park;
(airspace Lease) Proposed Tennis Courts;

Existing & Proposed
Basketball Courts;
Sportsfield; Tract 37
Screening Fence; Urban
Peace Circle; Existing
Tennis Courts; Children’s
Play Area; and East Portal
Mt. Baker Ridge Viewpoint
(on Lake Wn. Blvd. So.)

THI319
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Blue with Day Street Open Space, Approx. 3.%6

Double Waterfront Area Waterfront Acras
Hatchures {Airspace Lease} Access and

Parking Lot

Yellow 0ld Colman School 014 Colman School Approx. 2.30

Piayground Playground for Acres
{(Ground Lease) Park & Recreation
Use

2. EXHIBITS TO AGREEMENT.
Exhibits attached to and made a part of this Agreement include:

Exhibit 1 - Maps depicting: a) Active Recreation by ‘.=
L i Airspace Lease; L
b) Replacement Lands;
" ¢) Ground Lease for
Park & Recreation Use;
d) Areas to be Maintained; and
e) Waterfront Recreation by
Airspace Lease.

Exhibit 2 - Chart titled LEVEL OF CARE For Maintenance

Activities.
Exhibit 3 - Ground Lease
Exhibit ¢ - airspace Lease, Active Recreation Areas
Exhibit 5 - Airspace Lease, Day Street Waterfront Area

3., WSDOT REDEVELOPMENT OBLIGATIONS.

WSDOT has constructed landscaping on the Areas to be Maintained
and on the Replacement Lands consistent with the standards set
forth in the "I-90 Seattle Landscape Supplemental Design Report #1
- part A, Washington State Department of Transportation®, dated
March 1986; the reqguirements of the Final Environmental Impact
Statement that has been approved for the I-950 Project, both of
which documents are incorporated herein by this reference; and as
otherwise agreed to by the parties. WSDOT has given the City the
opportunity to review and comment on the construction plans for the
landscaping at -the 90% stage and, wherever possible, has
incorporated the City’s comments in the final construction plans.

4. CITY ACCEPTANCE OF MAINTENANCE RESPONSIBILITIES.

For each landscape contract on the Areas to be Maintained
and/or the Replacement Lands, not later than sixty (60) calendar
days prior to the completion of Plant Establishment (one to three
years after completion of landscape installation, as determined by

the language of the landscape contract), WSDOT shall schedule and

FINAL (2/13/97) 3
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conduct with the City a field review of that section of the Area to
be Maintained and/or the Replacement Lands covered by that
landscape contract. The field review will be for the purpose of
mutually determining whether or not the landscaping has been
installed and maintained in accordance with the approved contract
plans and specifications and that Plant Establishment has been
completed. The landscape area that is the subject of the review
shall be free of livter and debris and all tuxrf, ground cover
plantings, shrub plantings and trees shall be healthy and vigorous.
All infrastructure facilities such as irrigation and drainage
systems shall be demonstrated to be in proper working order.

Any items found non-compliant with the contract plans and
specifications shall be documented at the time of the field review
for follow-up corrective action by WSDOT and/or its contractor.
WSDOT will notify the City when such corrective work has been
completed and a follow-up field review of the completed work will
be scheduled and conducted, if requested by the City.

$30110N

Upon joint determination that the landscaping is consistent
with the contract plans and specifications and that Plant
Establishment is complete, WSDOT shall certify the same in writing
to the City. The City shall acknowledge and accept maintenance
responsibilities for the area that is the subject of the reviev
consistent with the provisions of this Agreement by the signing of
the WSDOT certification by the Superintendent of Parks and
Recreation. Provided, that if said certification is not signed by
the Superintendent of Parks and Recreation by the fifteenth (15th)
working day after receipt of the certification by the City,
acknowledgement and acceptance of said maintenance responsibilities

shall be deemed made.

5. CITY RESPONSIBILITIES ON AREAS TO BE MAINTAINED.

For each section of the Areas to be Maintained that the City
accepts maintenance responcibilities, as set forth in paragraph 4
herein, the City shall assume responsibility for and shall
undertake, on behalf of the WSDOT, maintenance responsibilities as
follows:

* INIWND0Q IHL 40 ALITYAD 3HL 0L 3nQ SI LI
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A. At a minimum, wmaintaining such areas to a level equal to
or better than the *Medium Level of Care" as defined on
Exhibit 2 and consistent with the following paragraphs.

B. Performing grouads custodial work including but mnot
limited to 1litter pick-up, garbace collection and
disposal, cleaning of hard surfaces, sweeping of trails,
keeping drainage structures clean and free of debris and
disposing of materials collected in such activities; and
performing all trail and sidewalk maintenance, except for
structural overlays and work on the main trail from the
western portal of the bicycle tunnel through Mount Baker
Ridge, easterly through the tunnel and onto the Floating
Bridge;

FINAL (2/13/97) 4 Gy ld 1l G i




Performing turf maintenance including but not limited to
grass mowing, lawn irrigating, trimming, edging, and
fertilizing and all other turf cultural practices;

Performing planting bed and tree maintenance including
but not limited to weeding, pruning, and fertilizing and
irrigating;

Notifying the water and electric utility of City
acceptance of payment responsibilities and paying the
cost of water used for irrigation purposes and the cost
of electrical services;

performing .normal maintenance of the irrigation system
such as winter shut down, replacement of heads and risers
and all other general maintenance and repairs necessary
to keep the system operationally consistent with the
standards set forth in Exhibit 2;

Providing and maintaining a secure location for the
installation of the irrigation control computer; and
after such installation and training of City maintenance
staff regarding such control computer, operating and
maintaining the computer to control the irrigation
systems;

Notifying the telephone utility of City acceptance of
payment responsibilities and being responsible for the
ongoing cost of use and maintenance of the phone lines
necessary to operate the irrigation control computer
system, which computer system shall remain the property
of WSDOT; -

Securing WSDOT written approval prior to making
significant changes in the irrigation control computer
system’s hardware or software;

Removing graffiti from the artwork located within the
Urban Peace Circle and the Sturgus Artwork Area as
illustrated in blue on page i of Exhibit 1;

Removing graffiti on all horizontal surfaces including
benches, trails, roadways, etc.; within the area up to
ten feet (10’) above the ground level on the vertical,
public access side of retaining walls, raised planters,
ventilation stacks, bridge columns, concrete slope
protection structures; and on the artwork stones along
the bikeway. Each year after the City has expended 100
workhours on graffiti removal as described in this

- subsection, the City shall provide the WSDOT Northwest

Region Maintenance Engineer or such official’s functional
successor, with documentation showing the labor hours
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expended and expenses incurred by the City on any such
graffiti removal. Upon review and approval of said
documentation by WSDOT, WSDOT and the City will equally
share the costs of said graffiti removal in excess of
said 100 workhours as part of the quarterly payments for
maintenance as set forth in paragraph 8 hexein;

L. Because of the special free draining nature of the soils
on the I-90 1id structure, being responsible for ensuring
that the landscaping gets sufficient water to keep the
landscaping alive; and if the necessary irrigation is not
provided, being responsible for the replacement of
landscaping that dies or is severely damaged due to lack
of water;

M. Informing City employees, agents, contractors, and
permittees who, as such, have any City authorization to
affect, or official function or responsibility with
respect to, any portion of the special “soil system" on
the top of the I-90 Project Lid regarding such system
(which consists of a waterproof membrane, drainage
systems, filter fabric, drain gravel, irrigation system
and topsoil), and prohibiting the damaging of such system
by any such person or entity;

N. Prohibiting any excavation, drilling, or driving of any
stake or other material into the special "soil zystem" by
any City employee, agent, contractor, or permittee other
than is necessary for the repair of the irrigation system
or replacement planting of existing trees and other
plants, unless the prior written approval of the WSDOT
Northwest Region Maintenance Engineer has been secured
with respect to such work; :

O. Being responsible for all trail maintenance other than
that set forth in paragraph 6 herein, including but not
limited to routine trail nonstructural maintenance,
including patches, repairs and seal coats or overlays
less than 0.72 inch in thickness;

6. WSDOT MAINTENANCE RESPONSIBILITIES.

For cach section of the Areas to be Maintaired that the City
accepts maintenance responsibilities as set forth in paragraph 4

herein, WSDOT shall be responsible for the fecllowing maintenance
work

A. Repaving all trails or other structural repairs and
overlays greater than 0.72 inch in thickness, when
required, the timing of which shall be jointly determined
by WSDOT and the City;

B. Maintaining and repairing the structural components of
retaining walls, the bicycle tunnel, the lid structure,

FINAL (2/13/97) 6 191 Y
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FINAL (2/13/97) 7

the tunnel structure, overcrossings constructed as part
of the I-90 Project, and the wain trail from the west
tunnel entrance eastwards;

C. Maintaining all storm drainage facilities, other than
cleaning, as necessary to protect the structural
integrity of bridges, walls, and cther structural
features of the I-90 Project;

D. Replacing the irrigation system, including the computer
control system, when required, the timing of which shall
be jointly determined by WSDOT and the City based on the
annual maintenance cost, the condition of the system and
necessity; :

E. Providing the complete computer control system that is
necessary to operate the irrigation systems including
hardware, phone lines, software, manuals and training in
operation of the system;

F. Performing graffiti removal from the WSDOT control and
ventilation buildings, the bicycle tunnel, the eastern
tunnel portal and plazas, the superstructure of the
floating bridges, the western portal for the bicycle
tunnel and ail portions of vertical surfaces that are ten
feet (10') or more above the ground level;

G. Providing to the City a copy of all available pesticide
application records prior to the City taking on the
maintenance responsibilities as provided herein;

H. Providing to the City a copy of WSDOT contractor
irrigation controller programming records, if any; and

I. If arranged by the City ahead of time, and with the
concurrence of WSDOT, programming cor arranging to have
programmed by the WSDOT contractor the irrigation
computer system for the WSDOT contractor’s use and, if
used, providing the City with said program at the time
the City accepts maintenance responsibilities as provided
herein.

OTHER APPLICABLE STANDARDS FOR MAINTENANCE WORK.

A. Flammable/Hazardous Substances. Except as otherwise
provided herein, the City shall not store, bring or allow to
be brought onto the Areas to be Maintained any toxic or
hazardous substances as defined under the Comprehensive
Environmental Response Compensation and Liability Act ("CERCLA"
or Federal Superfund) (42 U.S.C. § 9601 et seq.), or the Model
Toxics Control Act ([MTCA; RCW Ch. 70.10SD}, or flammable
substances including but not limited to explosives, petroleum
products, paint, solvents, and resins, without the express
written permission of WSDOT.
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WSDOT hereby grants permission for the City to bring onto
the Areas to be Maintained and to reasonably use toxic,
hazardous or flammable substances deemed by the City to be
necessary or appropriate to carry out its maintenance
responsibilities under this Agreement. Pesticides may be used

for landscape waintenance in accordance with manufacturer’s

directions at the City’s risk.

The disposal of any and all toxic, hazardous and flammable
aubstances stored or brought onto the Areas to be Maintained
by the City, or allowed by the City to be brought onto said
property shall be done in a legal manner by the City.

The City hereby agrees to indemnify WSDOT and hold WSDOT
harmless for any costs or 1liabilities associated wich the
removal or remediation of any hazardous substances (including
petroleum and gasoline product} that have been released or
otherwise have come to be located on the site by the activities
of the City or any of its employees, agents, contractors, or
subcontractors. #Costs!" shall inciude, but not be limited to,
all response costs, disposal fees, investigation costs,
monitoring cost, civil or criminal penalties, attorney fees,
and other litigation costs incurred in complying with state or
federal environmental laws, which shall include, but not be
limited to, the aforementioned acts; the Clean Water Act, 33
USC Section 1251; the Clean Air Act, 42 USC Section 7401; and
the Resource cConservation and Recovery Act, 42 USC Section
6901.

The City further agrees to retain any and all liabilities
arising from the off-site disposal, handling, treatment,
storage, or transportation of any toxic, hazardous or flammable
substances, including petroleum products, removed £rom the
Premises and that liabilities under this section
(Flammable/Hazardous Substances) shall survive the expiration
of this Agreement. :

B. Utility Franchises,

(1) WSDOT will make best efforts to require utility
franchise and permit holders to give the City 48 hours
notice prior to entering upon the Areas to be Maintained for
utility installation and maintenance purposes.

(2) The City shall not disturb permanent markers installed
by a franchise/permit holder.

(3) Prior to tilling of the soil, or any other operation
of the City in which earth, rock or other material on or
below the ground is moved or otherwise displaced to a
vertical depth of twelve (12} inches or greater, the City
must provide notice to all owners of underground facilities
by calling 1-800-424-5555 (or such other telephone number
as designated). Furthermore, the City must comply with all
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applicable provisions of Ch. 19.122 RCW relating to
underground facilities.

8. WSDOT TO COMPENSATE CITY FOR PERFORMANCE OF MAINTENANCE WORK
IN AREAS TO BE MAINTAINED.

WSPDOT shall compensate the Ccity costs for performing
maintenance work in the Areas to pe Maintained, as depicted in
green on Exhibit 1, in the base amount of $6,218.77 (1996 Dollars)
per acre per year less the annual offset: (a) in the amount due
WSDOT from the City for special events under the Active Recreation
Areas Airspace Lease and the Day Street Waterfront Area Alrspace
Lease, which documents are executed concvrrently with this
Agreement and any amendments thereto, and which are attached hereto
as Exhibits 4 and 5, respectively; and (b) in the amount due WSDOT
from the City as consideration for, and for special events under
the Ground Lease executed concurrently with this Agreement and any
amendments thereto, which is attached hereto as Exhibit 3. This
base amount shall be adjusted annually in July of each year by the
percentage change that occurred during the preceding calendaxr year
in the U.S. Consumer Price Index for All Urban Consumers ("U.S.
cpI"), using the data as published by the Washington State
Department of Revenue, office of the Economic Forecast Council, or
its successor; Provided, that in the event such index is
discontinued, the parties hereto shall select and use "for such
adjustment purpose, another, similar index that reflects consumer
price changes.

Quarterly payments of such compensation shall be made by WSDOT
to the City within thirty (30) days of receipt and acceptance by
WSDOT of: (a) a certification from the City that the maintenance
services have been performed as required in ti:is Agreement and in
accoriance with Exhibit 2 (Level of Care for Maintenance
Activities) of this Agreement; (b) an invoice from the City for the
amount. to be paid based on per acre amount less credits as provided
herein plus any payments due for graffiti removal as provided in
pazagraph 5.K. herein; and (¢). a completed I-90 Maintenance Work
Performed by the City of Seattle form, which shall be specified by
the WSDOT Northwest Region Maintenance tungineer. The initial and
final payment for less than a full quarter shall be prorated.

Upon receipt of these items WSDOT will field review the Areas
to be Maintained. If such areas meet the level of care criteria as
specified in Exhibit 2, payment will be made within 30 days. If,
in the opinion of WSDOT, said areas have not been maintained to
said level of care criteria, the City and WSDOT shall meet to
discuss the areas of concern. If differences can not be resolved,
WSDOT will withhold a- portion of the payment as it = deems
appropriate.

9. MINOR IMPROVEMENTS TO THE AREAS TO BE MAINTAINED.

The parties acknowledge that WSDOT has given permission to the
City to install and maintain certain City-owned improvements on the
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Areas to be Maintained. These minor improvements include picnic
tables, benches, Dbicycle stands, garbage cans and area

illumination. Any additional minor improvements by the City shall

require the prior written approval of WSDOT.

10. CITY ALLOWANCE OF EVENTS ON AREAS TO BE MAINTAINED.

No use other than passive recreation shall be permitted on the
Areas to be Maintained without the prior written approval of WSDOT.
Notwithstanding che foregoing, the City may issue event or use
permits with the written concurrence of WSDOT for the use of all or
a portion of the Areas to be Maintained, provided the minimum
requirements listed below and any other requirements deemed
reasonably necessary by WSDOT are met. Subject to the provisions
herein, the City agrees to manage the use of the Areas to be
Maintained for special events. Said management services is hereby
deemed adequate consideration for the rental of the portion of the
Area to be Maintained for the special event.

I P Y S P I T MO S T S

$32T10N

A. The event or use does not affect or impact the traveled
lanes or the oparation of I1I-90 or its ramps, and is
congistent with the park like atmosphere intended for the
area;

B. The event or use does not exceed the structural loading
. 1limits of the design of the I-90 1lid for live loads;

C. There is no charge by the City or the permittee for the
use of the lang;

D. The City, in the case of a City produced event, warxrants
that it is self-insured and provides acceptable evidence
of its self-insurance status to WSDOT or, if the City is
not self-insured, secures liability insurance in the form
and amount reasonably determined necessary by WSDOT;

- IN3WN20G 3HL 40 ALITYAD 3HL 0L 3nQ SI LI
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E. _ The City-authorized group, in the case of other than City
produced events, secures liability insurance in the form
and amount reasouably determined necessary by WSDOT;

F. The City, in the case of a City produced event, agrees to
indemnify, save and hold harmless and defend WSDOT and
the Federal Highway Administration against all claims
arising out of the special event activity;

G. The City in other than City produced events, shall : N
require the permittee to indemnify, save and hold B
harmless and defend WSDOT and the Federal Highway
Administration against all claims arising out the
activities authorized by the permit; CT

H. The City assumes responsibility for all clean up and
repair of any damage resulting from the use or event.
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11. INSURANCE.

City warrants that it is self-insured, and agrees to provide
‘acceptable evidence in the form of a certification of its self-
insured status to WSDOT or, if the City is not self-insured, to
secure liability insurance in the form and amount reasonably
determined necessary by WSDOT; Provided, that WSDOT may reasonably
adjust said coverage requirements from time to time based on risk
factors and the adequacy of the stated policy limits.

12. HOLD HAV%LESS/INDEMNIFICATION.

t3J1L0N

A. City's Indemnification: The City shall protect, save,
and hold harmless and defend the WSDOT, its officers,
employees or agents and the Federal Highway
Administration from all claims, actions, costs, damages,
and expenses of any nature whatsoever (including but not
limited to reasonable attorneys’ fees and costs) arising
out of any act or omission of the City or any of ite
officers, employees, agents, contractors, or the
contractor’s subcontractors, on the BAreas to be
Maintained under this Agreement.

B. WSDOT's Indemnification: WSDOT shall protect, save and
hold harmless and defend the City and its officers,
employees and agents from all claims, ractions, costs,
damages or expenses of any nature whatsoever (including
but not limited to reasonable attorney’s fees and costs)
arising out of any act or omission of WSDOY or any of its
employees, officers, agents, contractors (other than the
City) or contractor’s subcontractors on the Areas to be
Maintained under this Agreement; Provided, that nothing
herein shall be deemed to obligate WSDOT to indemnify,
hceld harmless or defend the City for the acts or
omissions of the Federal Highway Administration or
utility franchise and permit holders.
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C. Concurrent Negligence or Actions Covered by RCW 4.24.115:
If the claims or damages are caused by or result from the
concurrent negligence of (i) the WSDOT, or any of its
officers, employees, agents, contractors (other than the
Ccity) or the contractor’s subcontractors and (ii) the
city or any of its officers, employees, agents,
contractors or the contractor’s subcontractor, or
involves any action covered by RCW 4.24.115, a party’s ;
indemnification obligation hereunder shall be valid and R
enforceable only to the extent o® the negligence of such :
party or any of its officers, employees, agents,
contractors or contractor’s subcontractors, as
appropriate.

13. NONDISCRIMINATION.

The City, as a part of the consideration hereof, does hereby

FINAL (2/13/97) 11
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covenant and agree that no person, on the grounds of race, color, ) :
creed, natiocnal origin, marital status, age, sex or the presence of :
any sensory, mental or physical handicap shall be unlawfully
excluded from participation in, be unlawfully denied the benefits
of, or be otherwise unlawfully subjected to discrimination in the
use of the Areas to be Maintained under this-Agreement, that in :
connection with the City’s performance of maintenance services -
hereunder, no such unlawful discrimination shall be practiced in
the selection of employees or contractors; or by contractors in the
selection and retenticn of their subcontractors, that such unlawful
discrimination shall not be practiced against the public in their
access to and use of the Areas to be Maintained. The breach of
any of the above nondiscrimination covenants shall be a material
act of default entitling the WSDOT to terminate this Agreement in
accordance with the procedures set forth herein.

13DILON
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14, TERMINATION FOR CONVENIENCE.

) This agreement may be terminated for reasons other than non-
performance by either party on six (6) months prior written notice
to the non-terminating party.

15. DEFAULT & BREACH.

Upon the default and material breach of this Agreement by
either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention’
to declare a default and to terminute this Agreement in the event
such breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to cure the breach within
thirty (30) days from the giving of such notice of default, except
that if the nature of the obligation is such that more than thirty
(30) days is required for performance or cure, then the party
allegedly in breach shall not be in default if such party commences
performance within such thirty (30) day period and thereafter
diligently prosecutes the same to completion. After the expiration
of thirty (30) days from the giving of such notice of default or
the time period otherwise provided herein, if one or more of the
breaches remains unremedied, this Agreement shall terminate without
further notice. The non-breaching party may in writing, at its
option, extend the above cure period i#, in the judgment of the
non-breaching party, an extension is justified.

aul 40 ALITYND 3IHL OL 3ng SI LI
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At any time after the occurrence of a default or defaults under
this Agreement and if, in WSDOT’s determination, an emergency
exists, or the default cure period provided for herein has expired,
and while any such default remains unremedied, WSDOT shall have the N
option of giving verbal notice if an emergency exists, oxr notice in
writing for non-emergent defaults, of its intention to cure such
default by itself or through use of agents or contractors. The
City agrees to reimburse WSDOT promptly for rezultant direct costs
WSDOT incurs in curing such default or, in the alternative, that

FINAL (2/13/97) 12 e lal Y
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WSDOT may, at its sole discretion, withhold compensation othexrwise
due the City under this Agreement in «n amount equal to the costs
incurred in curing such default.

16. CONVEYANCE OF "STURGUS PARK!" REPLACEMENT LANDS.

WSDOT shall convey to the City and the City shall accept a
total of 157,874 square feet of land between Wall 7 and Sturgus
Avenue South ({the "Sturgus Replacement Lands" as shown in Exhibit
1) as compensation for the taking of City park land known as
Sturgus Park' for the construction of I-90. This land transfer
shall be by quit claim dead executed concurrently with this
Agreement, and upon such conveyance, the land will become the
property of the City subject to certain restrictions shown in the
deed.

17. CONVEYANCE OF "JUDKINS PLAYGROUND" REPLACEMENT LANDS (Tracts
16 and 37). ’

WSDOT shall convey tc the City and the City shall accept a
total of 3.6 acres of land as compensation for the taking of land
in the Judkins Park vicinity for the construction of I-90. The
areas to be deeded are:

A. A parcel containing approximately 2.73 acres lying.

immediately east of Martin Luther King Jr. Way South and
north of I-90 ("Tract 37" as shown on Exhibit 1); and

B. A parcel containing approximately 0.87 acres lying

between South Judkins Street and the I-90 right of way in
the vicinity of 22nd 2Zvenue South ("Tract 16" as shown on
Exhibit 1)

These tracts shall be transferred by guit claim deed executed
concurrently with or in advance of this Agreement, and upon such
conveyance, the land will become the property of the City subject
to certain restrictions shown in the deed.

18. CITY RESPONSIBILITY FOR REPLACEMENT LANDS MAINTENANCE.

The City shall be responsible for maintaining the Replacement Lands
listed in paragraphs 16 and 17 hereof immediately upon the signing
of the deeds by WSDOT or upon completion of the Plant Establishment
period applicable thereto under the WSDOT’s separate landscaping
contract, whichever is later, unless the parties agree to an
earlier assumption of the maintenance responsibilities by the City;
Provided, that if the property transfer is completed prior to the
completion of the Plant Establishment period applicable thereto,
WSDOT or its contractors, as necessary, shall enter onto such
portion(s) of Replacement Lands and construct thereon the required
landscaping and maintain the landscaping until the expiration of
the Plant Establishment Period. Nothing herein establishes any
minimum level of care to be provided to the Replacement Lands after
their conveyance to the City.

FINAL (2/13/97) 13 Gmlsly
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19, ASSIGNMENT.

Neither this Agreement noxr any rights created by it may be
assigned, provided that nothing herein shall prohibit the City from
subcontracting with a third party to perform the maintenance work
"agreed to herein with the prior written approval of WSDOT, which
shall not be unreasonably withheld. Any such subcontract shall not
relieve the City of its obligation to maintain the Areas to be
Maintained as agreed herein.

20. RECORD REQUIREMENTS.

The City shall keep accurate and current at all times records
and documents that document work performed by the City and support
claims for compensation made undexr this Agreement. Said records
and documents shall be available for review by WSDOT during normal
City business hours and shall be retained by the City for a minimum
of three (3) years after the payment of compensation. WSDOT
reserves the right to inspect, audit and copy any or all said
records and documents that relate to this Agreement.

21. AMENDMENTS.

No addition to, deletion from, or other modification of any of
the provisions hereof shall be valid unless made in writing and

signed by an authorized representative of each of the parties S

hereto.
22. INTERPRETATION.

This Agreement shall be governed by and interpreted in
accordance with the laws of the State of Washington. The titles to
paragraphs or sections of this Agreement axe for convenience only
and shall have no effect on :zhe construction or interpretition of
any part hereof.

23. CUMULATIVE REMEDIES,

All remedies available at law or in equity to either party for
breach of this BAgreement are cumulative and may be exercised
concurrently or separately, and the exercise of any one remedy
shall not be deemed an election of such remedy to the exclusion of
other remedies.

24. NO WAIVER.

No action other than a written notice by one party to the other
specifically stating that such notice has the effect of a waiver,
shall constitute a waiver of any particular breach or default of
such other party. No such notice shall waive a party’s failure to
fully comply with any other term, .condition, or provision of this
Agreement, irrespective of any knowledge any officer, employee, or
agent of the other party may have of any breach or default of, or
noncompliance with, such other term, condition, or provision. No

FINAL (2/13/97) 14
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waiver of full performance by either party shall be construed, or
operate, as a waiver of any subsequent default of any of the terms,
covenants and conditions of this Agreement. The performance or
acceptance of maintenance services for any period after a default
shall not be deemed a waiver  of any right or acceptance of
defective performance.

25. SUPERSESSION OF PRIOR AGREEMENTS.

This Agreement represents the entire agreement of the parties
with regard to the subject matter hereof and supersedes any prior
agreement not  incorporated herein. In the event of any
inconsistency between this Agreement and any prior agreement,
whether written or oral, the terms of this Agreement shall prevail.

26, NOTICES. ' -

Wherever in this Agreement a written notice is to be given or
made, it shall be sent by certified mail addressed to the party -at
the address listed below, or personally served.on the party at the
address listed below, unless such party has designated, by written
notice previously delivered to the other party, a different
address:

WSDOT: ATIN: Northwest Region Maintenance Engineer
DEPARTMENT OF TRANSPORTATION

P. O. Box 330310

15700 Dayton Avenue North

Seattle, WA 98133-9710

CITY: Superintendent of Parks & Recreation
THE CITY OF SEATTLE
Administration Building
100 Dexter Avenue North
Seattle, WA 98109

Said notices shall be effective upon receipt of notice in the
manner described above. :

27, NEGOTIATED AGREEMENT.

The parties to this RAgreement acknowledge that it is a
negotiated agreement, that they have had the opportunity to have
this Agreement reviewed by their respective legal counsel, and that
the terms and conditions of this Agreement are not to be c¢onstrued

against any party on the basis of such party’s draftsmanship -
thereof.

28. EFFECTIVE DATE OF AGREEMENT.

This Agreement is effective upon its full execution by the
parties hereto.

FINAL (2/13/97) 15 G lal
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IN WITNESS WHEREOF, the -parties hereto have had their
respective representatives sign their names in the spaces below:

WASHINGTON STATE DEPARTMENT OF TRANSPORTATION
ya / e /’\f
By:  Joac b [ v ‘fd
! / \ éﬂﬁ ol XA éd—‘-ﬂ' n1GE. " DIRECIOR, REAL ESTATE SERVICES
(Pfint“or type name and title of signer) .

Dated: l/{/// qz/ /9 7
THE CITY CF SEATTLE
By: M,Z/ %A_

S ool de . Miretom

(Print or type name and title of signer)

Dated: ///t/? ST D

.-APPROVED AS TO FORM ONLY:

/3 . 1927

igtant At ney General

By:

FINAL (2/13/97) 16
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STATE OF WASHINGTON )
) ss. (WSDOT ACKNOWLEDGMENT)
COUNTY OF 7%/ y°sF aN )
On this g7y day of Apr'/ , 1997, before me
personally appeared o ool fn  Pa I , to

me known to be the duly appointed Direcfor, Real Estate Services,
Washington State Department of Transportation, who stated, on oath,
that _Ae executed the within and foregoing instrument 2nd
acknowledged said instrument to be the free and voluntary act anc
deed of the State of Washington for the uses and purposes thorain
set forth, and that _4. . was authorized to awicute said
Cinstrument. )

IN WITNESS WHEREOF, I have hereunto set my hand and «flixed my

official seal the /57X day of Hpri) , 1922
— 4
& G /;) /() a,é/

Signature

L. o.m 'A Dade.
{Print or type name of notary)

Notary Public in and for the State Washington, residing at
£/m.a ’
My commission expires 5‘//&2// o6

FINAL (2/13/97) 17
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duly commisgioned and sworn, personally appeared aYRIL L.
10/F5 ~0r " AL 2% __ to me known toc be the 4/ ﬁ//V?
Svpatvtz jet o= PARE 2, of The City of Seattle, who on ocath state

&

1M1epe,

W
RS

‘\n\
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it
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o §§'

r_‘_f
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&
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STATE OF WASHINGTON )
)

[=1=18 - {CITY ACKNOWLEDGMENT)
THE COUNTY OF KING

} .
Oon this 2:5 }fgay of A/ﬂé , 1997, before me, the

undersigned, a Notary Public in and for the State of Washington,

that /€ executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of
The City of Seattle for the uses and purposes herein mentioned, and
that & was authorized to execute the said instrument for
and on behalf of The City of Seattle.

WITNESS my hand and official seal hereto affixed the day and year
in thig certificat~ above writtzn. T

_ ae’/%'" 44;',4213
St (1. RN SN2

(Print or type name of notary)

Notary Public in and for the State Washington, residing at
L Dltnd

T3 PF

My dommission expires

e,

..-‘ siow "-._‘..)‘-“,,‘

wash

e

’ g3 R P 5
FINAL (2/13/97) 18 L ld ]. o

* INIWAJ0G 3HL 40 ALITYND 3HL OL 3na ST LI

39I10ﬁ SiH.L NYHL - ¥Y3T) SS3IT ST JWvdd SIHL NI INIWNJ0C 3HL 4T

3JOIL0N




s ' o . B
LEVEL OF CARE
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N —
. Chemically & Mechanicaliy Clean &
SE DEFINITION: . s m
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. —
R Pruning None None  |Perimeter Shearinag & Shaosina o 3
PLANT CARE: Fertilization  |None 25% per year 5Q0% per year .- {100% per year v r'-'ﬁ
- TJCont. Operauon |Cont. Operation 8 <
{rrigation None None 2nd Priority 1st Prioritv mg
— &
PLANT REPLACEMENT: None None As Time Allows.  |immediate &
- Z
s xS
DANGER TREES: ' Immediate Remaoval of Danger Trees Mo
_ _ Noxious o=
WEZD CONTROL: ‘ Only Noxious & Invasive |Seasonal _ Weed-Free Agpearance r); R
NOXIOUS WEEDS: NO NOXIOUS WEEEDS ' 5 o
- e
MULCH: None None None 45% Per Year |SE
— L
DISEASE/PEST ‘ L=
CONTROL: None Flant Survival Fiant Survival Appearance a7
[ N
VANDALISMILOSS eo
(Except Plants}: . |None Limited Repazir/Replacement/Cleaning = v
; =0
L;TTER CONTROL: i Annual Annual 4 Times Per Year |20 Times Per Year - E
i o
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{Including Trails :3.5
and Active . Safe, Clean, Smooth, Litter Frez, Snow & Ice Removed, Patch, Seal As Required =
Recreation —___:-l :
Surizces): 73
=
= S
—
—t
=
m
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GROUND LEASE

THIS IS A LEASE entered into between the WASHINGTON STATE
DEPARTMENT OF TRANSPORTATION, hereinafter called "WSDOT," and THE
CITY OF SEATTLE, hereinafter called "Lessee"; :

WHEREAS, the land and premises to be leased are not presently
needed exclusively for highway purposes;

WHEREAS, WSDOT is granted authority to lease property undex
Ch. 47.12.120;

WHEREAS, WSDOT and the Lessee deem it to be in the best public
interest to enter into this Lease;

NOW, THEREFORE, in consideration of the ‘erms, conditions,

covenants and performances contained herein, IT IS MUTUALLY AGREED
THAT : ]

KA DPREMISES. WSDOT does hereby lease to the Lessee and
Lessee does hereby lease from WSDOT that certain property in Xing
County, State of Washington, and described as follows: 2.30 acres
of property known as the w0ld Colman School Playground"” as shown
ghaded in vellow on Exhibit Roman Numeral I (which is attached
hereto, and by this reference, is made a part hereof), the legal
description for which is as follows:

Lots 1 through 12, inclusive and the alley between said lots,
Block 1, Eureka Addition, according to the plat thereof
recorded in Volume 16 of Plats, page 43, in King County,
Washington; : .

TOGETHER WITH all that portion of 24th Avenue South as vacated
by City of Seattle Ordinance Number 74959 lying between the
westerly projection of the northerly and the southerly lines
of said Block 1, and easterly of a line drawn at right angles
to the 1! Line Survey SR 96, Jct. SR 5 to W. Shore Mercer
Igland, Sec. 1, Jct. SR5 to Bradner P1. So. that runs through
Highway Engineer'sLstaticn (hereinafter referred to as HES) L
71+87.59% on said I Line; -

Exhibit 3 to Open Space And Recreation
FINAL (2/13/97) Area T-90 Maintenance, Redevelopment

And Land Conveyance Agreement
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The lands herein described contain an area of 2.30 Acres. more
or less, the specific details concerning all of which are to
be found within that certain map of definite location now of
record and on file in the office of the Secretary of
Transportation at Olympia and pearing date of approval
February 29, 1980. ) :

2. EFFECTIVE DATE OF LEASE, Thi. Lease is effective upon
its full execution by the parties hereto. possession of the szite
by the Lessee will occur on April 1, 1998, unless another date is
determined by mutual agreement . £

=
o
e 3. CONSIDERATION. Upon possession by the Lessee and in licu g
- of the remittance of cash by the Lessee to the WSDOT as rent for m
the Premises, the WSDOT shall be entitled to a credit against a
portion of the payment to be made by the WSDOT to the Lessee for =
the performance of landscape maintenance services under the ——
separate Open Space and Recreation Area 1-90 Maintenance, v
Redevelopment and Land Conveyance Agreement executed concurrent =
with this Lease by the parties hereto, which agreement, by this Mo
reference, is incorporated herein. The initial amount of such =i
annual credit shall be Twenty-nine- thousand three hundred twelve 42
dollars ($29,312) (1996 Dollars). =
=
The amount of the WSDCT's credit shall be redetermined five ;‘%j :
(5) years from the date of execution of this Lease, and in five (5) DR
year increments thereafter. This amount shall reflect changes in Jv
comparaple rents as identified in an appraisal conducted by WSDOT PRgu i
and shall be made in the following manner: e
—
A. WSDOT shall give sixty (60) days written notice to the r:':l;;; :
lLessee that a rent adjustment is being made. This notice =3
shall include the amount of the adjusted rental rat¢ and the am
date the new rate is to become effective. =
=0 -
- B. 1If the Lessee does not agree with WSDOT's determination '_*'I’;;‘
of fair market rental value rent, the Lessee will notify WSDOT =
within thirty (30) days of receipt of the rental increase s
notice and state its intention to either not continue the E T
Lease or, at Lessee’s eXpense, secure and submit to WSDOT a __,’1
survey of comparable rents from an appraiser having at least T -
thre= (3) years of experience as an appraiser of commercial v
property in Washington State. In making the rental appraisal =
the appraiser shall utilize comparable iand rentals reflecting o
a highest and best use similar to that of the Premises. WSDOT o

ki

shall in good faith consider the appraisal and, if deemed

appropriate, revise the rental rate accordingly. In the event

: the Lessee fails to comply with the provisions of this

- paragraph, the rental rate initially proposed by WSDOT will be
) Geemed accepted.

C. Within each such five (5) year period, the appraised
market rental value of the Premises and resultiny credit shall

¢
FINAL (2/13/97) (Rev. 3/iz2/97) 2 GM :!-51 9
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be adjusted annually in July of each year by multiplying the )
most recently established monthly rental and credit amount by -
seventy-~-five percent (75%) of the amount of the percentage
change that occurred during the preceding calendar year in the
U.S. Consumer Price Index for All Urbaan Consumers {("U.S.-
CPI"), using the data as publishied by the Washington State
Department of Revenue, Office of the Economic Forecast
Council, or its successor; Provided, that in the event such
index is discontinued, the parties hereto shall select and use
for such adjustment purpose, another, similar index that
reflects consumer price changes in the U.S.-CPI.

3J3I10N

4. TERM. The term of this Lease shall be 20 years, or until
termination of this Lease pursuant to the provisions herein,
whichever comes first. If this Leass is still in effect at the
expiration of 20 years, renewal of said ieéase will be considered.

T
L

5. NONAPPLICABILITY OF RELOCATION ASSISTANCE. The Lessee
acknowladges that the signing of this ILease does not entitle the
Lessee to assistance under the Uniform Relocation and Real Property
Acquisition Act (chapter £.26 RCW).

N3WNJ0Q IHL 4

i

6. ENCUMBRANCES. It is expressly understood that the Lessee
shall not legally encumber the Premises.

7. TAXES, UTILITIES AND ASSESSMENTS. WSDOT shall- arrange
for the transfer of all billing accounts for utility services
provided to the Premises from WSDOT’s mname to the Lessee’s name
zffective on the date this Lease is executed, unless otherwise
agreed to by the parties. The Lessee agrees toc promptly pay all

WYYl SIHL NI
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bills for utilities or other services supplied to the Premises. »
The Lessee shall pay that share of all assessments imposed on or [
with respect tc¢ the Premises that is the Lessee’s obligation under @
RCW 79.44.010, and to also pay all taxes which may hereafter be o
levied or imposed upon the interest of the Lessee or by reason of -
this Lease., =
8. USE OF PREMISES. ™

4

A. General Requirements: No use other than park and =
recreation use shall be permitted without the prior written =
approval of WSDOT. All grading and construction plans and any -
changes thereof are subject to the prior written approval by S
WSDOT. Furthermore, in using the Premises, it is expressly P

m

agreed that the Lessee shall comply with all applicable
federal, state, and local laws, ordinances, regulations, and 4
environmental requirements. The Lessee hereby agrees to . i
indemnify, defend and hold WSDOT harmless from claims or suits
resulting from the Lessee’s failure to comply with such
reguirements.

B. Fiammable/Hazardous Substances: Except as otherwise
provided herein, the Lessee shall not store, bring or allow to

FINAL (2/13/97) ’ M1IB31Y
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be brought onto the Premises any toxic or hazardous substances
as defined under the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA or Federal Superfund),

42 U.S.C. Section 9601 et seqg., and the Washington Mocdel
Toxics Control Act (MTCA), RCW 70.105D et seq., -or flammable

substances including but not limited to explosives, petroleum 5
products, paint, solvents and resins, without the express. ) <
written permission of WSDOT.

WSDOT hereby grants permission for the Lessee to bring
onto the Premises and to reasonably use toxic, hazardous or
flammable substances that are regularly used on Uessee’s
property to carry out the Lessee’s own park and recreation
operation and maintenance objectives and functions or are
otherwise deemed by the Lessee to be necessary or appropriate
to carry out the - Lessee's landscaping maintenance
responsibilities under this Lease. Pesticides may be used by
the Lessee for landscape. maintenance in accordance with the
manufacturer’s directions at the Lessee’s risk. The disposal
of any and all toxie, hazardous, or flammable substances
stored, brought on or allowed to be brought onto the Premises
by the Lessee must be done in a legal manner by the Lessee.

*30150M

Lessee hereby agrees to indemnify, defend and hold WSDOT
harmlese for any costs or liabilities associated with the
removal or remediation of any hazardous, toxic or flammable
substances including gasoline and other petroleum product,
that has been released, or has otherwise come to be located on
the Premises as a result of the activities of the Lessee and
any of its agents, employees, contractors or the contractor’s
subcontractors. "Costs" shall include but not be limited to
all xresponse cost, disposal fees, investigatory costs,
wmonitoring costs, civil or criminal penalties, and attorney
fzes and other litigation costs incurred in complying with
state or federal environmental laws, which shall include but
not be limited to the Comprehensive Environmental Response,
Comprehensive, and Liability Act, 42 U.S.C. Section 9601; the
Clean Water Act, 33 U.S.C. Section 1251; the Clean Air Act, 42
U.S.C. Section 7401; the Resource Conservation and Recovery
Act, 42 U.S.C. Section 6901; and the Washington Model Toxics
Control Act, RCW 70.105D.010.
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Lessee further agrees to retain any and all liabilities
from the offsite disposal; handling, treatment, storage, ox
transportation of any toxic, hazardous or flammable
substances, including petroleum products, removed from the
Premises and that liabilities under this section
(Flammable/Hazardous Substances) shall survive the expiration
or termination of this Lease.

C. Special Events: The Lessee may issue permits for the
presentation of special events or uses on the Premises
provided that each such intended event meets the following

FINAL (2/13/97)
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minimum requirements and any other reasonable requirement
deemed necessary by WSDOT:

(1) The even: or use does not affect or impact the
traveled lanes or the operation of I-90 or its
ramps, and 1is consistent with the park-like
atmosphere int=nded for the Premises;

(2) Ten percent (10%) of all event, use, permit or
other fees collected by the City for allowing the
event or activity on the Premises, and ten percent
(10%) of the gross receipts for any commercial,
money~-making event sponsored by the Lessee or any
other Lessee-authorized group on the Premises shall
be applied as a credit against the money that is
owed to the Lessee by the Lessor WSDOT for
maintenance serxrvices under the separate Open Space
and Recreation Area I-90 Maintenance, Redevelopment
and Land Conveyance Agreement between the parties
hereto. Provided, that nc payment percentage will
be charged on event, use, pexrmit or other fees that s
directly reimburse the Lessee for services provided g
by the Lessee that are directly associated with
such event or activity (e.g. police services). The
Lessee shall maintain adequate records of events,
uses, fees, and gross receipts received in relation
to said events or uses and shall provide said
records to WSDOT within thirty (30) days after the
end of said event or use; e

*30110N

(3) The Lessee, in the case of a Less=e produced event,
warrants that it is self-insured and provides
acceptable evidence of its self-insurance status to
WSDOT or, if the Lessee is not self-insured,
secures liability insurance in the form and amount
reasonably determined necessary by WSDOT;
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3§IlON SIHL NYHL ¥v3TD SS3T SI 3IWvdd SIHL NI INIWNJ30Q 3HL dI

(4) The Lessee-authorized group, in the case of other
than Lessee produced events, secures liability
insurance in the form and amount reasonably
detexrmined necessary by WSDOT;

(5) The Lessee, in the case of a Lessee producud event,
agrees to indemnify, save, hold harmless and defend
WSDOT and the Federal Highway Administration b
against all claims arising out of the special event i
activity; ' Sk

(6) The Lessee, in other than Lessee produced events, - it
‘shall require the permittee to indemnify, save, .
hold harmless and defend WSDOT and the Federal P
Highway Administration against all claims arising
out of the activities authorized by the permit; :

FINAL (2/13/97) GM13 1 9




(7) The Lessee assumes responsibility for all clean up
and repair of any damage resulting from the use or
event.

9. UTILITIES, UTILITY FRANCHISES AND PERMITS. WSDOT
reserves the right for utility franchise and permit holders to
ent:er upon the Premises to maintain existing facilities and, for
itself, to grant utility franchises and/or permits across the
Premises; Provided, that WSDOT shall require every utility
franchise and permit holder issued a franchise or permit after the
effective date of this Lease to -provide to the Lessee’s Superin-
tendent of Parks & Recreaticm, except in an emergency, not less
than forty-eight (48) hours prior written notice of any intent by
such utility franchise or permit holder to enter upon the Premises,
and in the event of an emergency, prior notice to such official by
telephone at 206-684-8022, (or such other telephone number as may
be designated by the Lessee by written notice to WSDOT) regarding
such intended entry. The WEDOT shall require such entry,
meirtenance and installation to Le accomplished in such a manner as
to minimize any disruption to the Lessee. The WSDOT shall require
all fraachise/permit holders to restore paving, grading,
landscaping and other improvements to the Premises that are damaged
or destroyed by any such entry, installation or maintenance work by
or for such utility franchisee or permittee to at least as good a
condition as such paving, grading, landscaping and improvements
were in immediately prior to the commencement of such franchisee’s
or permittee’s entry or work.

*30IL0N

The Lessee will not disturb markers iastalled by a
franchise/permit holder. Prior to tilling of the soil or the
undertaking of any other operation of the Lessee in which earth,
rock, or other material on or below the. ground is moved or
otherwise displaced to a vertical depth of twelve (12) inches or
greater, the Lessee must provide notice to all owners of
underground facilities by calling 1-800-424-5555 (or such ocher
telephone number as may be designated). Furthermore, the Lessee
must comply with all provisions of Ch. 19.172 RCW relating to
underground facilities. Violation of this statute is subject to a
possible civil penalty.
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10. IMPROVEMENTS.

A. WSDOT shall not be required to make any improvements to
or perform any maintenance or repairs upovn any part of
the Premises.

B. WSDOT's Approval of Lessee’s Plans for Design and
Construction: The Lessee shall not be permitted to make
any Iimprovements to the Premises without the yprior
written approval of the WSDOT. The Lessee covenants that
any regrading or improvements to be constructed on the
Premises by the Lessee will not at any time during or
after construction either damage, threaten to damage or :

FINAL (2/13/97) GM1319




otherwise adversely affect any part or element of the
highway facility under or immediately adjacent to the
Premises or the operation thereof as then developed and
used. The WSDOT shall be furnished with two sets of
complete plans, details and speciftications and revisions
thereto for grading and all improvements proposed to be
placed on the Premises by the Lessee, and no such work
shall be done by the Lessee on the Premises without prior
written approval of such plans by the WSDOT, which
approval shall not be unreasonably withheld or delayed.
All construction work by the Lessee shall be done in
conformity with tke plans and specifications as approved
by the WSDOT. The WSDOT may take any action necessary,
including directing that work be temporarily stopped or
that additioral work be done, to ensure compliance with
the WSDOT-approved plans and specifications, protection
of all parts and elements of the highway facility and
compliance with WSDOT’s construction and safety
standarxds. The improvements shall be designed and
constructed in a manner which will permit access to the
higaway facility £for the purpose of inspection,
maintenance, and construction when necessary.

C. Liens. MNothing in this Lease shall be deemed to make the
Lessee the agent of WSDOT for purposes of construction,
repair, alteration, or installzcion of structures,
improvements, equipment,or facilities on the Premises.
The Lessee acknowledges that WSDOT way not, and shall
not, be subject to claims or liens for labor or materials
in connection with such activities by the Lessee.

11. PERSONAL PROPERTY. WSDOT shall not be liable in any
manner for, or on account of, any loss of damage sustained to any
property of whatsoever kind stored, kept, used or wmaintained in or
about the Premises, except.for such claims or losses that are
caused by WSDOT, its employees, or any of its authorlzed agents,
contractors, or contractor‘s subcontractors.

12. INSURANCE. Lessee warrants that it is self-insured, and
agrees to provide acceptable evidence in the form of a
certrification of its self-insured status to WSDOT or, if the Lessee
is not self-insured, to secure liability insurance in the form and
amount reasonably determined necessary by WSDOT; Provided, that
WSDOT may reasonably adjust said coverage requirements from time to
time based on risk factors and the adequacy of the stated policy
limits.

13. WSDOT’S RIGHT OF ENTRY AND INSPECTION. The WSDOT, for
itself, its agents and contractors and for the Federal Highway
Administration, reserves the right to enter upon the Premises at
any time for inspecticn purposes, including the inspection of any
excavation, construction or maintenance work being done by the

Lessee. Further, the WSDOT, for itself, its agents and
9 R
FINAL (2/13/97) , GM1319
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contractors, and for the Federal Highway Administration, reserves
the right to enter upon the Premises at any time for the purpose of
maintenance, construction or reconstruction of the highway facility
or any element thereof. Provided, No such entry, for the purpose of
maintenance, construction or reconstruction shall occur without at
least seven (7) days’ prior written notice to the Lessee. In the
event of an emergency only prior notice by telephone to
Superintendent of Parks and Recreation at 206-684-8022 (or such
othexr person or telephone number as may be designated by Lessee by
written notice to WSDOT) shall be required.

The WSDOT shall in no way be responsible for any incidental or
consequential damages due to loss of use by Lessee caused by any
such entry.

In the event of any such entry, inspection, maintenance,
construction or reconstruction of the highway facility or any
element thereof by the WSDOT, or any of its agents,. employees,
contractors, or contractor’s subcontractors, WSDOT shall ensure
that such entry and work is performed in such & manner as to
protect public safety and minimize any disruption to the Lessee.
Following the completion of such inspection, maintenance,
construction or reconstruction, any paving, grading, landscaping
and other improvements on the Premises damaged by such entry,
inspection, construction or reconstruction work shall be restored
or repaired by or for the WSDOT to at least as good a condition as
such paving, grading, landscaping and other improvements were in
immediately prior to the commencement of such activity.

The parties expressly agree that nothing herein precludes any
WSDOT employee, agent or contractor from using the Premises as a
member of the general public.

14. MAINTENANCE. The Lessee shall perform or cause to be

performed at the Lessee’s expense all maintenance of the Premises
which will include but is not 1limited to, fence maintenance,
maintenance of the paved areas, contrcl of noxious weeds, litter,
dust, and erosion, and must keep the Premises in good condition,
both as to safety and appearance, to the reasonable sztisfaction of
the WSDOT. . .

15. HOLD HARMLESS.

A. Lessee’s Indemnification: The Lessee shall protect,
save, hold harmless, and defend the WSDOT and its authorized
agents, officers, and employees and the Federal Hichway
Administration from all claims, actions, costs, damages and
expenses of any nature whatsocever (including but not limited
to reasonable attorneys’ fees and costs) arising out of any
act or omission of the Lessee, or any of its officers, agents,
employees, licensees, invitees, contrazctors, ox the
contractor’s subcontractors on the Premises under this Lease.

FINAL (2/13/97) ' CN 13 1 9‘
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B. WSDOT’s Indemnification: WSDOT shall protect, save, and
hold harmless and deferd the Lessee and its officers,
employees, and authorized agents from all claims, actions,
costs, damages, or expenses of any nature whatsoever
(including but not limited to reasonable attorneys’ fees and
costs) arising out of any act or omission of WSDOT related to
activities reserved to the WSDOT, or any of its officers,
agents, employees, contractors or the contractor’s
subcontractors on the Premises under this Lease.

C. Concurrent Negligence or Actions Covered by RCW 4.24.115:
If the claims or damages are caused by or result from the
concurrent negligence of (i) WSDOT, or any of its officers,
agents, employees, contractors or contractor’s subcontractors
and (ii) the Lessee, or any of its officers, employees,
licensees, invitees, agents, contractors or the contractor’s
subcontractors, or involves any action covered by RCW
4.24.115, a party’s indemnification obligation hereunder
shall be valid and enforceable only to the extent of the
negligence of such party or any of its officers, agents,
employees, licensees, invitees, contractors or the
‘contractor’s subcontractors, as appropriate.

16. NONDISCRIMINATION. The Lessee, for itself and its
successors, as a part of the consideration hereof, does hereby
covenant and agree as a covenant running with the land, that no
person, on the grounds of race, color, creed, national origin,
marital status, age, sex or the presence of any sensory, mental, or
physical handicap shall be unlawfully excluded from participation
in, be wunlawfully denied the benefits of, or be otherwise
unlawfully subjected to discrimination in the use of the facility
now or hereafter on the Premises; that in connection with the
construction of any improvement on said lands and the furnishing of
services thereon, no such discrimination shall be practiced in the
selection of employees or contractors, or by contractors in the
selection and retention of their subcontractors; that such
discrimination shall not be practiced against the public inu their
access to and use of the facility and service provided for public
accommodation constructed or operated on, over, oxr under the space
of the right of way; and that the Lessee shall use the Premises in
compliance with all other requirements imposed pursuant to the Ch.
49.60 RCW and 49 CFR Part 21, and as said Regulations may be
amended. The breach of any of the above nondiscrimination
covenants shall be a material act of default entitling the Lessor

to terminate this lease in accordance with the procedures set forth
herein.

17. DEFAULT. Upon the material breach of this Lease by
either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention
to declare a default and to terminate this Lease in the event such

FINAL (2/13/97) GM131
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breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to perform an obligation
required of it within the cure period, which time shall not extend
more than thirty (30) days after the date of the notice of breach,
except that if the nature of the obligation is such that more than
thirty (30) days is required for performance or cure, then the
party alleged in breach shall not be in default if such party
commences performance within such thirty (30) day period and
thereafter diligently prosecutes the same to completion. The non-
defaulting party may in writing, at its option, extend the cure
period if in the judgment of the non-breaching party, an extension
is justified. After expiration of the cure period, and any
extension thereof, if one or more defaults remains unremedied, this
Lease shall terminate without further notice; and Provided, that if
the breach is by the Lessee, WSDOT shall have the option cf giving
notice in writing of its intention to cure a non-emergent default
or verbal notice if the default is deemed an emergency by the
WSDOT, by itself or through use of agents orxr contractors. The
Lessee agrees to reimburse WSDOT within thirty (30) days of the
date of WSDOT’'s invoice for resultant direct costs WSDOT incurs in
curing such default or, in the alternative, the WSDOT may, at its
sole discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto in an amount equal to the cost iacurred in
curing the default.

18. INTERRUPTION, TERMINATION, & PARTIAL TERMINATION.

A. This Lease shall terminate upon termination of the Open
Space and Recreation Area I-90 Maintenance, Redevelopment and
Land Conveyance Agreement, unless the parties hereto amend
this Lease in writing to provide for an alternative payment of
rent to WSDOT;

B. Interruption: In the case of a transportation need not
expected to last until the end of the term hereof, WSDOT shall
have only the right to interrupt this Lease for the period of
need, at the end of. which WSDOT shall promptly restore the
Premises to a physical conditicn that is equal or better than
the condition it was in immediately prior to such
interruption, and promptly thereafter shall restore use of the
Premises to the Lessee. During any such period of
interruption, Lessee shall have no responsibility or
obligation hereunder to perform any wmaintenance work with
respect to the area of the Premises that is affected by such
interruption and the rent credit as provided in Section 3
hereof shall be adjusted downward for the period of
interruption accoxding to the following formula:

Adjusted Rent Credit = C x (A + 2.30) x (N + 365) where
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nCov equals the amount of annual rent credit otherwise cue to
WSDOT pursuant to Section 3 of this Lease at the time of the
WSDOT interruption;

uA" equals the amount of the Premises (in full and partial
acres) made unavailable for the Lessee’s use and occupancy
because of the WSDOT interruption; and

uN" equals the number of days in each year during which the
WSDOT interruption continues in effect (which days shall
commence on the date specified in the WSDOT notice of
interruption given pursuant to Section 27 of this Lease or the
actual first date of such interruption, whichever is earlier,
and shall end on the final date of such interruption, as
specified in a WSDOT notice given pursuant to Section 27 of
this Lease or the actual ending date of such interruption,
. whichever is later). ’

$30IL0N

This subsection shall become operable upon the effective date
of possession pursuant to Section 2 of this Lease.

C. Termination by WSDOT: WSDOT may terminate this Lease in
whole or in part:

(1) Immediately, in the event the Premises is needed for
an emergency transportation purpose;

(2) oOn 180 days’ written notice, if the Premises is
needed for a transportation need. If the transportation
need does not, in WSDOT's determination, require
terminating the use and occupancy rights with respect to
all of the Premises, the Lessee may continue to lease the
unaffected remainder of the Premises under the terms and
conditions of this Lease; :
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(3) In the event that it becomes apparent, in WSDOT's
sole judgmert, that the Premises have ceased to be used
or have been abandoned for a continuous period of sixty
(60) days, WSDOT, at its option, shall have the right to
terminate this Lease, provided due notice of such
apparent default and WSDOT's intent to terminate this
Lease shall be given to the Lessee not less than thirty
(30) days prior to the proposed termination date together’
with a demand to cure such default within such thirty
(30) day cure period.

(4) For default as provided herein.

D. Termination by Lessee for Default by WSDOT: The leasing
of all of the Premises may be terminated by the Lessee, if the
WSDOT has breached this Lease and, after WSDOT's receipt of
notice of such breach, such breach has not been cured within 3
the time period specified in Section 17 hereof. For purposes
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of termination under this provision, Lessee may declare any of
the following a breach by the WSDOT, unless otherwise mutually
agreed to:

(1) The interruption of the Lessee’s use and occupancy
of the Premises or a portion thereof for a period of more
than one year;

(2) The adoption of any policy or regulatiog by WSDOT
that makes the maintenance of the Premises or any portion
thereof unreasonably difficult or expensive or the use
and occupancy of the Premises or any portiocn thereof
_economically or operaticonally unreasonable or
unacceptable to the Lessee or that unreasonably limits or
= restricts the occupancy or uses as allowed under this
S Lease of the Premises; and :

(3) The failure of the Lessor to indemnify the Lessee as
provided elsewhere herein.

19. SURRENDER UPON TERMINATION.

Al Except as otherwise provided herein, upon termination or

expiration of this Lease, the Lessee shall cease its operation

on and/or use of the affected Premises. In the event the

Lessee fails to vacate the Premises on the date of termination

or expirationm, it shall be liable for any and all costs to
. WSDOT arising from such failure.

B. Condition of Property Upon Surrender:

(1) Prior to termination for convenience by the Lessee,

. or termination for a Lessee default where the Lessee has
not made diligent efforts to cure the default, or
expiration of this Iease, the Lessee shall remove from
the Premises, at no cost or expense to the WSDOT, all
improvements, trade fixtures, equipment, furnishings, and
other personal property owned and/or placed in or on the
Premises by the Lessee and restore i.he same to as good or
better condition as it was in prior to the execution of
this Lease, reasonable wear and tear excepted, unless the
parties agree in writing otherwise. In removing such
material and property, the Lessee shall take due care to
not damage or injure the Premises, and any such damage or
injury shall be immediately repaired by the Lessee at no
cost or expense to the WSDOT.

(2) In the event the Lease is terminated by WSDOT
because of a Lessee default and the Lessee has diligently
attempted to cure the default within the cure period but
was unable to do so, the Lessee shall be granted a 120
day permit to enter upon the affected Premises to at its
expense remove all improvements and restore the same to

FINAL (2/13/97) ’ K
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as good or better condition as it was in prior to the
execution of this Lease, vreasonable wear and tear
excepted, unless the parties agree in writing otherwise.
In removing such material and property, the Lessee shall
take due care to not damage or injure the Premises, and
any such damage or injury shall be immediately repaired
by the Lessee at no cost or expense to WSDOT. Further,
Lessee hereby agrees to retain all liability and to
protect, save, and hold harmless and defend WSDOT, its
authorized agents, officers and employees, and the
Federal Highway Administration from all claims, actions,
costs, damages, and expenses of any nature whatsoever
(including but not limited to reasonable attorneys’ fees
and costs) arising out of the acts or omissions of the
Lessee, or any of its officers, employees, agents,
licensees, invitees, contractors, or the contractor’s
subcontractors or any persons whomsoever on the Premises =
for which the improvement is located until said removal.
and restoration is complete. The 1liability and
indemnification obligations contained in this section
shall survive the expiration or termination of this. -
Lease. ’ B :

T3DTLON

(3) In the event the Lease is terminated by WSDOT fox a
transportation need or for convenience, or by the Lessee
for a WSDOT default as provided elsewhere herein, the
Lessee is not obligated to remove improvemerts, ' trade
fixtures, equipment, furnishings and other personal
property from the Premises, but shall have the right to
remove Lessee’s items it desires prior to the effective
termination date. With any such removal, Lessee shal..
take due care to not damage or injure the Premises, and
any such damage or injury shall be immediately repaired
by the lLessee at no cost or expense to the WSDOT, unless
the parties mutually agree otherwise.
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C. Disposition of Unremoved Improvements and Property: In
the event that the Lessee has not removed its improvements,
trade fixtures, equipment, furnishings, and other personal
property, upon termination or expiration of this Lease or as
otherwise required herein, the improvements and property shall
become the property of the WSDOT and WSDOT may dispose of the
property and improvements at Lessee’s expense in a manner
prescribed by the WSDOT and the Lessee shall reimburse the
WSDOT for any reasonable expense incurred by the WSDOT in
connection with such removal and disposal within thirty (30)
days of the date of WEDOT's invoice; Provided, that the WSDOT
may, at its sole discretion, withhold compensation otherwise
due the Lessee under that separate Open Space and Recreation
Area I-90 Maintenance, Redev:lopment and Land Conveyance
Agreement between the parties nereto, in an amount equal to
the reasonable costs incurred in removing and disposing of the
improvements and property; provided, further that this
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provision does not apply where termination is as provided in
paragraph 19.B(3).

D. Failure to Restore the Premises: In the event the Lessee
fails to restore the portion of the Premises to be surrendered
to as good or better condition as it was in prior to the
execution of this Lease, reasonable wear and tear excepted, or
as otherwise agreed to by parties in writing, upon termination
or expiration of this Lease, or as otherwise provided herein,
the WSDOT may restore said Premises at Lessee’s expense and
the Lessee will reimburse the WSDOT for any reasonable expense
incurred by the WSDOT in connection with such restoration
within thirty (30) days of the date of WSDOT’s invoice;
Provided, that the WSDOT may, at its sole discretion, withhold
compensation otherwise due the Lessee under that separate Open
Space and Recreation Area I-90 Maintenance, Redevelopment and
Land Conveyance Agreement between the partics hereto, in an
amount equal to the reasonable costs incurred in restoring the
property; Provided, further that this provision does not apply
where termination is as provided in paragraph 19B{3).

‘30TLIO0N

20. ASSIGNMENTS, SUBLEASES & SUBCONTRACTS. The Lessee shall
not assign this Lease or sublet any part of the Premises without
WSDOT’'s prior written consent. The Lessee covenants that this
Lease is entered into as a principal and that the Lessee is not
acting for any undisclosed principal. Nothing herein shall
prohibit the Lessee from contracting with a third party to perform
the maintenance work agreed to herein with the prior written
approval of WSDOT, which approval shall not be unreasonably
withheld. Any such contract shall not relieve the Lessee of its
obligation to maintain the Premises as agreed herein.

21. MODIFICATIONS. This instrument ccuatains all the
agreements and conditions made between the parties hereto
pertaining to the lzasing of the Premises, and may not be modified
orally or in any other manner other than by an agreement in writing
signed by all parties hereto.
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22. WAIVERS. The receipt by WSDOT of Premises maintenance
services, with knowledge of any breach of this Lease by the Lessee,
or of any default on the part of the Lessee in the observance or
performance of any of the conditions or covenants of this Lease,
.shall not be deemed to a waiver of any provicion of this Lease. No
failure on the part of either party to enforce any covenant or
provision herein contained, nor any waiver of any right hereunder
by either party, unless in writing, shall discharge or invalidate
such covenant or provision or affect the right of such party to
enforce the same in the event of any subsequent breach or default.

23. CUMULATIVE REMEDIES. All remedies available at law or
in equity to either party for breach of t}'i.s Lease are cumulative {
and may be exercised concurrently or separately, and the exercise

T4
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of any one remedy shall not be.deemed an election of such remedy to
the exclusion of other remedies.

24, TOTALITY OF AGREEMENT. It is understood . that no
guarantees, representations, promises, or statements expressed or
implied have been made by either party hereto except those that are
expressed in this Lease.

25, BINDING AGREEMENT. This Lease shall not be valid and
binding upon Lessor unless and until accepted and approved by the
Secretary of Transportation or his duly authorized zepresentative.

26. INTERPRETATION. This Lease shall be governed by and
interpreted in accordance with the laws of the State of Washington.
The titles to paragraphs or sections of this Jlease are for
convenience only, and shall have no effect on the construction or
interpretation of any part hereof. =

27. NOTICES. Except as provided elsewhere herein, wherever
in this Lease a written notice is to be given or made, it shall be
sent by certified mail, postage prepaid addressed to the intended
recipient at the respective address shown herein, or personally
served on the party at the address listed below, unless such
recipient has specified a different address by prior written notice

sent to the other party hereto:

TO WSDOT: PROPERTY MANAGEMENT SUPERVISOR
DEPARTMENT OF TRANSPORTATION
Mail Stop 7338
P. O. Box 4 7338
Olympia, WA ' 98504-7338

COPY TO: Northwest Region Maintenance Engineer
DEPARTMENT OF TRANSPORTATION
P.0O. Box 330310
15700 Dayton Avenue North
. Seattle, WA 98133-9710

TO LESSEE: Superintendent of Parks & Recreation
) THE CITY OF SEATTLE

Administration Building

100 Dexter Avenue Noxrth

Seattle, WA 98109

Said notices shall be effective upon receipt of notices in the
mannexr described above.

28. RESTRICTION. In accordance with Agreement GC8704, dated
December 1, 1989, Letween the State of Washington and Seattle
School District No. 1, {(attached hereto as Exhibit Roman Numeral
1I) the Premises is subject to a restriction that it will not be
used for school purposes. Nothing in this Lease or Agreement
GC8704 restricts or prohibits use of the Premises by the Lessee for
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the providing of instruction in games, sports, arts and crafts, or
similar and normal park and recreation functions ox activities.

29. NEGOTIATED AGREEMENT. The parties to this Lease
acknowledge that it is a negotiated agreement, that they have had
‘the cpportunity to have this Lease reviewed by their respective
legal counsel, and that the terms and conditions of this Agreement
are not to be construed against any party on the basis of such
party’s draftsmanship thereof.

IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

Dated: 25 A'fr'v( KT ' pated: ‘f{//a“l/? 7

THE CITY OF SEATTLE WASHINGTON STATE
DEPARTMENT OF TRANSPQE?AE;?N

Byzwtém‘.h};. By: w[T\~ /4.;/

(){fame and title of WSDOTY

Y ,
Title “A&w DIRECTOR, REAL ESTATE SERVICES
APPROVED,AS TO FORM ONLY:
. % /S 677

By: Z"Ciie- K/V@’W

_y;(’-

Assitfant Attorne9y General
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STATE OF WASHINGTON )

. ) ss. (WSDOT ACKNOWLEDGMENT)
COUNTY OF 7 /A/vRsT oN ) .

On this L yry day of _Azr."/ , 1997, before me
personally appeared _T o 2 A/m Fe el ngst, tO me known to be the
duly appointed Director, Real Estate Services, Washington State
Department of Transportation, who stated, on oath, that

executed the within and foregoing instrument and acknowledged said S {
instrument to be the free and voluntary act and deed of the State 4 ‘
- of Washington for the uses and purposes therein set forth, and that x4 J
de. was authorized to execute said instrument. : h
WITNESS my hand and official seal hereto affixed the day and year =
in this certificate above written. . b
NN . g, :
,—" 9.‘--;-:;19:2(@ Y 7 oo A, /ﬂ i - :
7 S Q’Zy '0, (Signature) . e
F A 6“’; /3 = g
7z & 1 — , o K
5*2: “O_T_A_ﬁl’ ?_‘*,; L am A Do e m &
im:' PUBAG & Y {Print or type name of notary) L2 &
’4""'.?7 L QQ_5§:’ Notary Public in and for the State Washington, = It
Wb PN residing at __£/m 3 R :
‘.(‘\ 2o, ,‘2 A “‘&‘Qcﬁo . ] . T — j Ed
WO AN My commission expires s~ //3/60 : i
\\\\\ e o ! [4 ] :
SNUAS -
—
X
m
o
(o]
(%]
[
=
m
=
-
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STATE OF WASHINGTON )

) ss. (CITY ACKNOWLEDGMENT)
THE COUNTY OF KING )
On this Zfﬂday of APRIL. , 1997, before me, the

undersigned, a Notary Public in and for the State of Washington,
duly commiscioped and sworn, personally appeared CYRIL E.DB.
s For Kn

= JMRKS § Rretes 1o of The City of Seattle, who on oath stated
that HE executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of
The City of Seattle for the uses and purposes herein mentioned, and
that _#&  was authorized to execnte the said instrument for and
on behalf of The City of Seattle. .

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above written.

o AT

‘“.“ulllﬁu,l”' ; /‘(Eignature') Vidid
oG RJ

. X, Tbn L Fre AER
", (Print or type name of notary)
Notary Public in and for the State Washington,
residing at _LYNNLIDD
My commission expires __S-¥~9F

I,.".""'.:' N
Was o
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) (Rev.8/15/88)
AGREEMENT GC 8704
FEDERAL AID NO. I-90-L1( )
COLMAN SCHOOL REPLACEMENT
PHASE 2, CONSTRUCTION

Ag*aay of

THTS AGREEMENT is made and enterad into this / 7
J)os sy fy2F, 1989 between the State of Washington, Department of

Transportation, acting by and through the Secretary of Transportation,
hereinafter referred to as the "State®", and Seattle School District
NO. 1, located at 815 Fourth Avenue North, Seattle, Wasnington 98109,

hereinafter referred to as the *Digtrict".

WHEREAS, the State, pursuant to RCW 47.52.180, was directed to:

1. Reimburse the District for the costs of providing an alternate
site for a school and playground of equivalent‘utility to the

present site;

2. Reimburse the District for the replacement cost of a new
school brilding of equivalent ‘ULITIEY €5 thd presant Colman.

School; and

3. Reimburse the District for the cost of outfitting the school .
with furniture and eguipment suitable to the new school building
to the extent that such cos%s are eligible for participation by
the Federal Highway Administration, hereinafter referred to as
4the YFHAWA® (generally the cost of furniture or equipment
permanently attached or dedicated to the new scheool building will
be considered for eligibility):; and

EXHIBIT IT
it }73 19
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WHEREAS, the District has submitted to the State its plans
showing the site selected for the new schocl and playground, the
specifications and estimated costs for designing, constructing, and

furnishing a new school: and

WHEREAS, the District has already incurred substantial costs
associated with the environmental, site selection, preliminary
engineering, and plans, specification and estimates processes with the

intent of entering into a further agreement for constructicn with the

State; and

WHEREAS, it is deemed te be in the best public interest for. the

-District to proceed with the Phase 2 construction for the facility at

this time; and

WHEREAS, the District and State have entered into a Possession
and Use Agreement and a Construction Permit providing for the State's

use of a portion of the pressnt Colman School site:

NOW THEREFORE, in consideraticn of the terms, covenants and
pPerformance contained herein, or attached and incorporated and made

part thereof,

GMIS1LY

=
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IT IS MUTUALLY AGREED AS FOLLOWS:

I.

GENERAL

The District shall furnish the labor, materials, egquipment and

tools required for Phase 2 construction of a new Colman School, as

described in Exhibit "A" attached hereto, and By this reference made a

part of this Agreement.

The District shall perform, control and manage the work in

accordance with the District's A & E Monitoring guidelines.

The Statz and FHWA shall have the right to review the work in
progress and take samples of materials to be included in the

construction of the school facility. -

The State concurs with the use of the consulting firms of TRA and

Mahlum and Nordfors under their existing continuing contracts.

The District shall not enter into any additional contracts for
the performance of any work under this agreement without written
permission of the State. It is recognized that the State is not a
party to any wofk or contract that may be entered into by the District
and third parties to complete the work and the State's obligation is
solely for the reimbursement of costs and canvevance of property

interests consistent with the terms of this Agreenent.

GmM1d31 9.
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The District agrees that the old Colman building and site will
not be used for school purposas. A viclation of this provision shall
be deemed a material breach of this Agreement and will entitle the
State to all remedies évailgble to it including the right to enjoin
such usage. The District consents to entry of an injunction in thev

event of District viclation df this provision.
The State shall furnish the land for the site of the new Colman
School in accordance with Paragraph VII.A and B.

II

DESCRIPTION OF WORK

The work of this Agreement consists of constructiecn
administration, payment to contractors, sales tax, contingencies,

inspection, testing, and other related work.

1.

. TRANSFER OF TITLE OF OLD COLMAN SCHOCL PRCPERTY

Prior to award of the contract for construction of the new Culman
School, the District shall convey clear title to that portion of the.
old Colman property needed for I-90 right—of;way and other areas now
used by the State under its Possession and Use Agreement

(2pproximately 114,447 square feset),

52
b,
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Iv.

TIME rOR BEGINNING AND COMPLETION

The District shall not begin any work under the terms of this

Agreement un.’l authorized in writing ty the State. All work under the

Agreement shall be completed'within 430 days atfter contract award by

the District.

Thé established completion time shall not be extended bgcanselof_
any delays attributable to the District, but may be extended bty the
State, in event of delay attributable to the State, or because ofv
unavoidable delays caused by an act of God or governmental actions or
other conditions beyond. the control of the District. a supplemental:
agreement, issued by the Sta£e, is required prior to extending the

established completion date.

v.

. CHANGE ORDERS

'All change orders shall be submitted to the State for approval
prior to the District authorizing the contractor to start the work.

Thie State shall expeditiously review such change orders.

VI.

MATERIALS CERTITICATION

The District shall submit to the State a certification that
materials and constructicn operations controlled by sampling and

‘testing were in conformance with thée contract documents. Said

G131 %
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i

certification shall be signed by the responsible District official and

submitted to the State prior to requesting final payment.

VII.

" TERMINATION OF STATE OBLIGATION

$30ILON

It is-understood and agreed that within 90 days after final

. payment the State will:
A. Execute a mutual benefits Quit Claim Deed conveying to
the District fee title in and to those lands outlined in

pink on the attached Exhibit ¥C".

B. Execute a mutual benefits Airspace Lease covering those

areas outlined in green on the attached Exhibit "C" on such

terms and conditions as determined by the State. Said

* INIWAJ0Q IHL 40 ALITYAD 3HL OL 300 ST LI
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Airspace Lease will be effective only so long as said

property is usef in conjunction with a public schogsl located

on the property described in A above.

The State's obligation to replace Colman School shall be
considered complete upon final payment thereof by the State and
execution of the necessary documents conveying title to the land and

airspace lease for the new school; whichever occcurs last.

41318




VIII.

PAYMENT

The State in consideration of faithful performance of the work to
be -done by the District agrees to pay the District seventy~five

percent (75%) of the actual direct and related indirect cost, Four

Million Eight Hundred Fifty Thousand Dollars($4,850,000) of performing

the work, less Three Hundred Twenty Five Thousand Dollars ($325,000) .
~the agreed value of that portion of the old Colman property retained
by the District. The maximum amount payable, by the State to the
District under this Agreement, shall not exceed Four Million Five
Hundred Twenty Five Thousand Dollars ($4,525,000.00) unlesg a
supplemental agreement has been negotiated and executed by the State
prior to the State's incurring responsibility for any eosfs in excess
of the aforesaid maximum aﬁount payablel The credit to the State,
Three Hundred Twenty Five Thousand Dollars(sazs,boq), for that portion
of the old Colman School property retained by the District shall be
deducted from the monthly progress payments submitted by the District.
Such deduction(s) shall begin with the first monthly progress payment
and subsequent payments, if required, to satisfy this requirement. an
itenmized estimate of cost for work to be performed.- by the District and
to be reimbursed by the State (subject to the deduction provided for
in the previous sentence) marked‘Exhibit "B" is attached hereto, and
by this reference made a part ofrthis Agr=ement. Such payment shall be

full compensation ‘for the replacement cost of the new Colman School.

*30IL0N

*INIWNJ0Q -3HL 40 ALITVAD 3HL OL 3nQ SI LI

IOTLON SIHL NYHL ¥¥313 SS3T SI 3Wvdd SIHL NI LNJWNJ0Q 3Hi 41




A.

Monthly Progress Pavments

Partial payments may be made upon request of the District to

reimburse costs incurred, and are not to be more frequent than

one per month. It is agreed that payment of any partial clainm

will not constitute agreement by the State as to the

appropriateness of any item or assumption of any other

responsibility or liability, and that at the time of final

audit, all required adjustments will be made and reflected in

a final payment. In the event that such final audit reveals an

overpayment or undérpayment by either party,
toc make such aéjustment as required by final
exceed the maximum amount payable under this
party may resort to other available remedies

dispute over any audit results.

Final Pavment

The District shall submit a final billing to

90 calendar days following completion of the

the parties agree
audit, not .to
Agreement. Either

in the event of

the State within

work involved.

The District will maintain sufficient accounting records to

clearly distinguish between the Colman School replacement

costs that are eligible for FHWA participation and other

elements of the District's Phase 1 Capital Improvement

Frogram.

Accounting Methods/Insnection of Cost Records

The District and its consultants shall keep available for

inspection by representatives of the State and United States,

aMld Le
i l1dle
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for a period of three years after final payment, the cost

records and accounts pertaining to this Agreement.

If any litigation, claim, or audit arising out of, in
connection with, or related to this contract is initiated
before the expiration df fhe three~year period, the cost
records and accounts shall be retained until such litigation,
claim, or audit involving the recérds is ccmpleted. Cost
records shall be maintained in accordance with a work order
accounting procedure as prescribed by the Division of- B

Municipal Corporations of the State Auditors Office.
_ IX.
AUTHORITY TO BEGIN WORK
The District agrees that any cost incurred prior to th:2 execution

of this Agreement and receipt of written notice to proceed by the

STATE shall not be eligible for rsimbursement under this Agreement.

X.

DISPUTES

Any dispute concerning questions of fact in connection with the -

work not disposed of by agreement between the District and the State -
shall be referred for determination to the Secretary of Transportation
of the Washingtecn State Department of Transpcrtation, whose deéision
in'the matter shall be final and kinding on the parties of this

Agreement, ‘except as provided in VIII.A and XI hereof.

e
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XI.

VENUE

In the event that either party is required to institute legal
action or proceedings to enforce any of its righté in this Agreement,
both parties agree that any such action shall be brought in the
_Superior Court of the State of Washington, situated in Thurston

County.

XIX.

LEGAL RELATIONS

The District shall comply with all federal, state and local laws
‘and ordinances applicable to the work of this Agreement. This contract
shall be interpreted and construed in accordance with the laws of

Washington.

‘District, its successors or assigns, will protect, save and hold
harmless the State, its authorized agents and employees, from all
‘claims, actions, costs, daﬁages or expenses cf any nature whatscever
by reason of the acts or omissicns of the Distr;ct, its assigns,
agents,contractors, licensees, invitees, employees or any person )
whomsoever arising‘éut of or in connection with any acts or activities
authorized by this Agreement. Thé District further agrees to defend
the State, itsbagents or employees in any litigation, including
ﬁayment of any costs or attorney's fees, for any claiﬁs or action
commenced, thereon arising out of or in connection with acts or
activities authorized by this Agreement. This obligation shall not

include such claims, costs, damages or expenses which may be caused by

5}5@11319'
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the sole negligence of the State or its authorized agents or
employees; Provided, that if the claims or damages are caused by or
result from the ccncurrent negligence of (a) the State, its agents or.
employess and (b) the District, its agents or empicyees, this
indemnity provision shall be valid and enforceable only to the extent

of the negligence cf the District or District's agents or employees.

No liability shall attach to the State or the District by reason

of entering into this Agreement except as expressly provided herein..

XIII.

EXTRA WORK

The State may authorize the District to perform work or render
services in addition to or other than work provided by this Agreement.
Such work will be considered as Extra Work and will be specified in a
supplementfto this Agreément which will set forth tne nature and scope
of the additional work and paymént thereof. Work under a supplemental
agreement shall not proceed unless and until authorized in writing by
‘the State. Additional work ordered by the District without the State's

prior approval will be done at the expense of the District.

XIv.

BOARD OF REVIEW FINDINGS AND ORDER AND STIPULATION

The Board of Review's findings and order and stipulation
contained therein shall be deemed modified and superseded by tae terms
of this Agreement to the extent the terms herein are inconsistent with

such findings and crder and stipulation.

£11319
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IN WITNESS WHEREOF, the parties hereto have executed thls

AGREEMENT as of the day and year first above written.

APPROVED AS‘TO FORM

{Zw BNV

Assistant Attorney General

Date

By

STATE OF WASHINGTON

" "DEPAR' NT] OF TRAN. SPORTA ON i
"B a—__\

Title

12

SEATELE SCHOOL DISTRICT NO.

By

1

Title Superintendent

Date October 30, 1989

3
¥
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EXHIBIT "A"

COLMAN SCHOOL REPLACEMENT

A. PRELIMINARY ENGINEERING

1. Investigaﬁion and Schematic Design $75,000
2. Administration(School District) ; ' 12,000
3. Reimbursable 6
Total Preliminary Engineering(Paid under GC 8243) 7§§77353

$468.,285

BT'PHASE 1, PLANS, SPECIFICATIONS, & ESTIMATES (PS&E)

C. PHASE 2, CONSETRUCTION

S6.462,933

TOTAL ESTIMATED COLMAN SCHOOL REPLACEMENT COST - - $7,018,218

1=
w
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EXEIBIT "B*"

Cost breakdown by activity for work to be completed under Phase -1,

PS&E:
I. Contract Documents/Advertise and Award
- Design Development
= Contract Documents
-~ Advertise and Award
- Engineering for Street Reconstruction
= Value Engineering .
~ Energy Evaluation
~ Soils

- Surveying

Permits

Transportaticn Study

SUB TOTAL

II. Adminiétratibn(School District)
- Project.Manager:r.S X 9 mos X $4873/no
- froject Coordinator: 1 x 9 mos x $3714/mo
-= Flanner: .2 X 9 mos X $3636/mo

= Secretary: .1 % 9 mos x $2400/mo

!

Accountant: .25 x 9 mos x $2338/mo
SUB TOTAL .

Reimbursables (Printing)

TOTAL ESTIMATED PHASE 1, PS&Z COST

STATE PORTION (.75 X $468,285)

DISTRICT PORTION (.25 X $468,285)

$ 70,000
133,000
14,000
25,000
16,000
17,500
25,000
15,000
63,500
5,000

$384,000

$21,929
33,426
6,509
2,180
5,261
$69,285
15,000

$468,285

=$351,213.75

=$ll7,07l.2§

£ 1

AR I
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EXHIBIT "B" (continued)

Cost breakdown by activity for work to ke completed under Phase 2,
CONSTRUCTION:

Estimated construction-cost - $5,481,900 ) -
- 8.1% Washington State Sales Tax i 444,034 5 S S
== , =5
Sub-total $5,925,934 o

5.00% Contingencies 296,297

Sub~total $6,222,231
Construction Administration(Consultants) $70.,000

Inspection/Testing : ’ $25.000

Construction Administration(School District)

- ;oject Manager: .5 X 14 mos x $4873/mo $34,111
= Project Coordinator: 1 x i4 mos x $3714/mo - 51,996
- Construction.Specialist: 1 % 14 mos x $2718/mo 38,052
= Accountant: .25 x 14 mos x $2338/mo ‘ ) 8,183

Secretary: .l x 14 mos x $2400/mo

3,360

“INIWNJ0Q JHL 40 ALITYAD 3HL oL 3nC ST LI
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Sub-total $135;702
Reimbursables (Printing) ’ 10,000

TOTAL ESTIMATED PHASE 2 CONSTRUCTION COST $6,462,933

STATE PORTION ($6,462,933 x .75 - $325,000) . =$4.522,200
DISTRICT PORTION ($6,462,933 x .25 + $325,000) =51,940,733

: :  GH1319




4

181}

B

T24N R4E WM

[‘\‘__ S—SUDXINS-ST-

(eopos80 Quir Ctarm DEED

241N AVE~S!

SR Fenposco Arsrace Ledse

D6 1A VS

‘& IRVING ST, .

o W e

L

X-‘:‘-’:' T , :

i

| S—
it o -

)
]
e |

L7000t Loty Sehaa! Sths mmpmgem
——

Horeh ¥ o Setvock Term
Tap £agk of tis Shverura

Yoy blalls —

t
Cxiny i . B
Saog a7 4790 T
- fur? ‘”"-—~—~,_
12617

o se T prst
|

DOT roruran
paterin
/

kN

ML KivG YR Way 5

_Exeri7 "CT

HIGHWAY DIVISION

2 Washinglon State

V/# Department of Transportatlon

COLMAN SCHOOL
SITE PLAN




e,

,,:ﬁwmwﬁq

002556
w1319

ACTIVE RECREATION AREAS

AA-1-1054¢
I1C:1-17-05680

ATRSPACE LEASE

“30TLON-

THIS IS A LEASE entered into between the WASHINGTON STATE
DEPARTMENT OF TRANSPORTATION, hereinafter called the "WSDOT," and
THE CITY OF SEATTLE, hereinafter called the "Lessee".

WHEREAS, the land and premises hereinafter described to be
leased to the Lessee are not presently needed exclusively for
highway purposes; AND WHEREAS, the WSDOT is granted authority to
lease property under RCW 47.12.120; AND ‘WHEREAS, the WSDOT and
Lessee deem it to be in the best public interest to enter into this
lease; AND WHEREAS, Lessee acknowledges that the WSDOT would not
have entered into this Lease and agreed to allow the Lessee to
develop the Premises for active recreation except for Lessee’s
promise to maintain the Premises at Lessee’s expense;

NOW, THEREFORE, in consideration of the {erms, conditions,
covenants and performances described herein, IT IS MUTUALLY AGREED
THAT ' .

1. PREMISES. ‘The WSDOT does hereby lease to the
Lessee and the Lessee does hereby lease from WSDOT the following
areas collectively comprising approximately 5.18 Acres:

“IN3WA20Q 3HL 40 ALITVAD 3HL 0L 3nQ ST LI
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Bturgus Artwerk (Parcel A, Exhibit "A", Sheet 1 of 7)
Atlantic Street Park (Parcel B, Exhibit “A", Sheet 2 of 7)
Propesed Tennis Courts (Parcel C, Exhibit "A", Sheet 3 of 7)
Existing and Proposed Basketball Courts (Parcel D, Exhibit
“AM, Sheet 3 of 7)
Tract 37 Screening Fence (Parcel E, Exhibit “A", Sheet 4 of
7)
Sportsfield (Parcel F, Exhibit "A", Sheet 5 of 7)
Urban Peace Circle (Parcel G, Exhibit "A", Sheet 5 of 7)
Existing Tennis Courts (Parcel H, Exhikit "aA",
Sheets 5 & 6 of 7)
Children’s Play Area (Parcel I, Exhibit "A", Sheet 6 of 7)
East Portal Mt. Baker Ridge Viewpoint (on Lake Washington
Blvd. South) (Parcel J, Exhibit "A¥, Sheet 7 of 7)

FINAL (2/13/97) Exhibit 4 to Open Space And Recreation
- Area I-90 Maintenance, Redevelopment
And Land Conveyance Agreement
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all of which are and shall be identified by blue shading on Exhibit
"A," which is attached hereto and by this reference incorporated
-the "Premises". The Premises is legally described in Exhibit "B%
attached hereto and by this reference incorporated herein.

2. TERM. The term of this Lease shall commence on the date
it is fully executed and shall continue in full force and effect
thereafter for a period of 20 years or until term®nated pursuant to
the provisions herein, whichever is the earlier. The Lessee shall
have the option of continuing its tenancy of the Premises for
additional twenty (20) year terms; Provided, that at the time the
renewal is scheduled to commence, the Lessee is in substantial
compliance with all the terms and conditions of this Lease.

3. BIGNAGE. Within ninety days after the commencement of

this Lease, Lessee, at its expense, shall erect and maintain.

permanent signs approved by WSDOT as to quantity, lpcation, and

design, which approval shall not be withheld unreasonably, statiny

as follows:

"This public park is located on highway right of way
under an agreement between The City of Seattle and the
Washington State Department of Transportation.®

4. CONSIDERATION. The Lessee’s assumption of maintenance
responsibilities for the Premises as specified herein serves as
consideration for this Lease.

5. NONAPPLICABILITY OF RELOCATION ASSISTANCE. The Lessee
acknowledges that the signing of this Lease does not entitle the
Lessee to assistance under the Uniform Relocation and Real Property
Acquisition Act (chapter 8.26 RCW).

6. USE OF PREMISES.

a. Use Authorized By WSDOT: No use other than the
maintenance and operation of the Premises for active recreation
purposes including but not limited to tennis courts, sportsfields,
playgrounds, basketball courts, picnic tables and benches, art
works, viewpoints, and other similar uses or for the fenced
screening of Tract 37 shall be permitted without the prior written
approval of the WSDOT. In using the Premises, the Lessee shall
comply with all policies and regulations heretofore or hereafter
promulgated by the Department of Transportation relative to the
safety of the motoring public and the highway facility that are
transmittec, jin writing, to the Lessee not less than thirty (30)
days prior to the date the Lessee is obligated to comply with the
same (except for emergency policies and requlations, which shall be
effective immediately upon their adoption and the receipt by the
Less~: of the text thereof and notice from the WSDOT of its
emergency adoptisn of the same).

FINAL (2/13/97)
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b. Compliance With Law: In using the Prenmises, it is
expressly agreed that Lessee must comply with all applicable
federal, state and jocal laws, ordinances, and regulations,
including environmental requirements that are in force or that may
hereafter be in force, and shall secure all necessary permits and
licenses. Direct access to ramps or traveled lanes of limited

access highways is not permitted.

c. Flammable/Hazardous Substances: Except as otherwise
. provided herein, the Lessee shall not store, bring or allow to be e
- prought onto the Premises any toxic or hazardous substances as A
defined under tin: Comprehensive Environmental Response compensation
and Liability 2.t {*CERCLA" or Federal Superfund) (42 U.S.C. § 9601
et seq.}, svd tur washington Model Toxics Control Act (MCTA), RCW
70,105 =L sug. O ¢ ammable substances, which flammable substances
includ« + ar2 not limited to explosives, petroleum products,
- paint, colvencs, and resins, without the express written pernission
- 'of WSDOT.

<3JI10N

WSDOT hereby grants permission for the Lessee to bring onto
the Premises and to reasonably use toxic, hazardous or flammable
substances that are regularly used on lessee’s property to carry
out the Lessee’s own park and recreation operation and maintenance
objectives and functions or are otherwise deemed by the Lessee to
be necessary or appropriate to carry out the Lessee’s landscaping
maintenance responsibilities under this Lease. DPesticides may be
used for landscape maintenance in accordance with manufacturer’s
directions at the Lessee’s risk. Disposal of any and all toxic,
hazardous, or flammable substances stored, brought on or allowed to
be brought onto the Premises by the Lessee shall be done in a legal

manner by Lessee.

Lessee hereby agrees to indemnify, defend and hold WSDOT
harmless for any costs or liabilities associated with the removal
or remediation of any hazardous, toxic or flammable substance,
including gasoline or other petroleum product, that has been
released or otherwise has come to be located upon the Premises by
the activities of the Lessee, and any of its employees, agents,
licensees, contractors, or the contractor’s subcontractors.
noosts® shall include but not be limited to all response costs,
disposal fees, investigatory costs, monitoring costs, civil or
criminal panalties, and attorney fees and other litigation costs
incurred in complying with state or federal environmental laws,
which shall include but not be 1imited to the Comprehensive
Environmental Response, comprehensive, and Liability Act, 42 U.S.C.
Section 9601; the Clean Water Act, 33 U.8.C. Section 1251; the
Clean Air Bct, 42 U.S.C. Section 7401; the Resource Conservation
and Recovery Act, 42 U.S.C. Section 6901; and the Washington Model
Toxics Control Act, RCW 70.105D.010.
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Lessee further agrees to retain any and all liabilities from
the offsite disposal, handling, treatment, stlorage, or
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transportation of any toxic, hazardous or flammable substances,
including petroleum products, removed from the Premises and that
liabilities under this section (Flammable/Hazardous Substances)
shall survive the expiration or termination of this Lease.

d. Signage, Display Lighting, Advertising & Fencing:
Signs, display lights, and adv.rtising media/materials are not
permitted unless completely detailed on a separate plan sheet and
have received specific prior written approval by WSDOT. Fences in
place at the time of execution of this Lease or pPlaced on the
Premises by the Lessee, with the concurrence of WSDOT, and the
Tract 37 Screening Fence will be maintained by the Lessee for the
duration of the Lease. Nothing is to be attached to any fence by
the Lessee without prior written approval by WSDOT. .

*331LON

e. Special Events: The Lessee may issue permits for the
pPresentation of special events or uses on the Premises provided
that WSDOT is given 10 days prior written notice describing the
event and each such intended event meets the following minimum
requirements and any other reasonable requirement deemed necessary
by WSDOT:

(1) The event or use does not affect or impact the
traveled lanes or the operation of I-90 or its ramps, and is
consistent with the park-like atmosphere intended for the Premises;

(2) The event does not exceed the structural loading
limits of the design of the I-90 "1id" for live loads;

(3) Ten percent (10%) of all event, use, permit or other
fees collected by the Lessee for allowing the event or activity on
the Premises, and ten percent (10%) of the gross receipts for any
commercial, money-making event sponsored by the Lessee or any
other Lessee-authorized group on the Premises shall be applied as
a credit against the money that is owed to the Lessee by the wWsboT
for maintenance services under the separate Open Space and
Recreation Area I-90 Maintenance, Redevelopment and Land Conveyance
Agreement between the parties hereto, which by this reference is
incorporated herein; Provided, that no payment percentage will be
charged on event, use, permit or other fees that directly reimburse
the Lessee for services provided by the Lessee that are directly
associated with such event, use or activity (e.g. police services).
The Lessee shall maintain adequate records of events, uses, fees,
and gross receipts received in relation to said events or uses and ;
shall provide said records to the WSDOT within thirty (30) days Tk
after the end of said event or use; N
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(4) The Lessee, in the case of a Lessee produced event,
warrants that it is self-insured and provides acceptable evidence
of its self-imsurance status to WSDOT or, if the Lessee is not
self~-insured, secures liability insurance in the form and amount
reasonably determined necessary by WSDOT;
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(5) The Lessee-authorized group, in the case of other
than Lessee produced events, secures liability insurance in the
form and amount reasonably determined necessary by WSDOT;

(6) The Lessee, in the case of a Lessee produced event,
agrees to indemnify, save, hold harmless and defend WSDOT and the
Federal Highway Administration against all claims arising out of
the special event activity;

(7) The Lessee, in other than Lessee produced events,
shall require the permittee to indemnify, save, hold harmless and
defend WSDOT and the Federal Highway Administration against all
claims arising out of the activities authorized by the permit;

(8) The Lessee assumes responsibility for all clean up
and repair of any damage resulting from the use or event.

f. Encumbrances. It is expressly understood that the Lessee
shall not legally encumber the Premises.

7. PERSONAL PROPERTY. WSDOT shall not be 1liable in any
manner for, or on account of, any loss or damage sustained to any
property of whatsoever kind stored, kept, used or maintained in or
about the Premises, except for such claims or losses that are
caused by WSDHOT, its employees, or any of its authorized agents,
contractors,; or contractor’s subcontractors.

8. ENVIRONMENTAL AUDITS. Lessee will reasonably cooperate
in any environmental audits conducted by WSDOT’s staff or
independent. third parties. WSDOT shall ensure that no
environmental audit is undertaken with respect to the Prenmises
without prior written notice to the Lessee, and shall require that
in the conduct of each such audit, the Lessee’s use and occupancy
of the Premises not be unreasonably disturbed. Lessee will
reimburse WSDOT for the cost of any audit through which Lessee-
caused contamination is found. Lessee will provide WSDOT with
notice of any inspections with respect to the Premises that are
known to Lessee, notices of violations, and orders to clean up
contamination. Lessee will permit WSDOT to participate in all
settlement or abatement discussions regarding environmental
contamination remediation measures that may be required of the
Lessee under law or this Lease. In the event the Lessee fails to
commence environmental contamination remediation measures as duly
directed by a state, federal, or local regulatory agency within 90
days of the date of any notice to take such measures, the WSDOT may
elect to perform such work, and Lessee covenants and agrees to
reimburse WSDOT for all costs associated with WSDOT’s work if such
remediation work was a Les_ee obligation under law or this Lease.

9. WSDOT HAZARDOUS SUBSTANCE INDRIMNIFICATION. WSDOT hereby
agrees to indemnify, defend and hold Lessee harmless for any costs
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or liabilities associated with the removal or remediation of any
hazardous substances that are (1) located upon the Premises prior
to the Lessee’s occupancy of the Premises or the execution of this

Lease, whichever is the earlier; and (2) which come to be located

on the Premises by any act of the WSDOT, or any of its agents,
employees, contractors or contractor’s subcontractors.

E 10. HMAIRTENANCE RESPONSIBILITIES.

: a. The Lessee’s maintenance responsibilities with respect to
the Premises shall be as follows:

(1) At a minimum, maintaining such areas at a level
equal to or better than the medium level of care as identified in
Exhibit C attached hereto and incorporated herein by this
reference; :

) (2) Because of the special free draining nature of the
soils on the I-90 lid. structure, being responsible for ensuring
that the landscaping gets sufficient water to keep the landscaping
alive; and if the necessary irrigation is not provided, being
responsible for the replacement of landscaping that dies or is
severely damaged due to lack of water; i -

, (3) Maintaining the drainage systems within the
Premises; and ST

(4) Removing any and all graffiti.

b, The WSDOT shall maintain and repair the structural
components of retaining walls and the I-90 lid structure.

11. WSDOT’8 RESERVATION OF RIGHT TO MAINTAIN AND GRANT
UTILITY FRANCEISES AND PERMITE. The WSDOT reserves the right for
utility franchise and vermit holders to enter upon the Premises to
maintain existing facilities and, for itself, to grant utility
franchises and/or permits across the Prenises; Provided, that WSDOT
shall require every utility franchise and permit holder issued a
permit or franchise after the execution date of thisg Lease, to
provide to the Lessee’s Superintendent of Parks & Recreation,
except in an emergency, not less than forty-eight (48) hours prior
written notice of any intent by such utility franchise or rermit
holder tec enter upon or perform any work on the Premises, and in
the event of an emergency, to provide prior notice to such official
by telephone at 206-684-8022 (or such other telephone number as may
be designated by Lessee by written notice to WspoT) regarding such
intended entry or work. WSDOT shall require the franchise or
permit holder to accomplish such maintenance or installation in
such a manner as to minimize any disruption to the Lessee. The
WSDOT shall require all franchise/pernit holders to restore
paving, grading, landscaping and other improvements damaged by the
entry, improvement or maintenance work by or for the utility
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franchise or permit holder to at least as good a condition as such
paving, grading, landscaping and improvements were in immediately
prior to the commencement of such franchisee’s or permittee’s
improvement work.

The Lessee will not disturb markers installed by a
franchise/permit holder. Prior to tilling of the soil or the
undertaking of any other operation of the Lessee in which earth,
rock, or other material on or below the ground is moved or
otherwise displaced to a vertical depth of twelve (12) inches or
greater, the Lessee must provide notice to all owners of
underground facilities by calling 1-800-424-5555 (or such other
telephone number as may be designated). Furthermore, the Lessee
must comply with all provisions of Ch. 19.122 RCW relating to
underground facilities. Vioclation of this statute is subject to a
possible civil penalty. : :

*30110N

12. PROTECTION OF WSDOT STRUCTURES.

a. The Lessee shall inform its employees, agents,
contractors, - and permittees who, as such, have any City
authorization to affect, or official function or responsibility
with respect to, any portion of the special %“soil system" on the
top of the I-90 Project Lid, regarding such system (which consists
of a waterproof membrane, drainage systems, filter fabric, drain
gravel, irrigation system and topsoil), and prohibit the damaging
of such system by any such person or entity; L R

ik

b. The Lessee shall prohibit any excavation, drilling, or
driving of any stake or other material into the special "soil
system” by any of its employees, agents, contractors, or permittees
other than is necessary for the repair of the irrigation system or
replacement planting of existing trees and other plants, unless the
prior written approval of the WSDOT has been secured with respect
to such work;
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c. The Lessee shall prohibit any excavation or other work by
any of its employees, agents, contractors, and permittees that
would jeopardize the 1I-%0 walls and tie back system, unless the
prior written approval of the WSDOT Northwest Region Maintenance
Engineer has been secured with respect to such work through the

Property Management Supervisor as provided in Section 26;

d. In the event that WSDOT structures and systems referenced
in this section are damaged by any activity authorized under this
Lease or if the Lessee fails to prohibit damage to the such
structures and systems as provided herein, the lLessee is
responsible for the reasonable costs and expenses incurred by the
WSDOT in repairing such damage; and

e. The Lessee, at its own expense, shall make whatever
- provisions beyond those required of the WSDOT under Section 15

FINAL (2/13/97)

v 1319




hereof the Lessee deems necessary to protect users of the Premises
from any foreseeable hazards resulting from use and operation of
_the highway.

13. TAXES, ASSESSMENTS AND UTILITIES. The Lessee shall pay
that share of all assessments imposed on or with respect to the
Premises that is the Lessee’s obligation under RCW 79.44.010, and-.
also pay all taxes which may hereafter be levied or imposed upon -
the interest of the Lessee or by reason of this Lease. The Lessee
is responsible for and agrees to pay for utilities or other
services which serve the Premises.

30110N

14. IMPROVEMENTS.

a, WSDOT shall not be required to make any improvements to
or perform any maintenance or repairs upon any part of the
Premises. . :

b. . WSDOT’s Approval of Lessee’s Plans for Design and
Construction: The Lessee shall not be permitted to make any
additional improvements to the Premises without the prior written
approval of the WSDOT. The Lessee covenants that any regrading or
improvements to be constructed on the Premises by the Lessee will
not at any time during or after construction either damage,
threaten to damage or otherwise adversely affect any part or
element of the highway facility under or immediately adjacent to
the Premises or the operation thereof as then developed and used.
The WSDOT shall be furnished with two sets of complete plans,
details and specifications and revisions thereto for grading and
all improvements proposed to be placed on the Premises by the
Lessee, and no such work shall be done by the Lessee on the
Premises without prior written approval of such plans by the WsboT,
which approval shall not be unreasonably withheld or delayed. All
construction work by the Lessee shall be done in conformity with
the plans ard specifications as approved by the WSDOT. The WSDOT
may take any action necessary, including directing that work be
temporarily stopped or that additional work be done, to ensure
compliance with the WSDOT-approved plans and specifications,
protection of all parts and elements of the highway facility and
compliance with WSDOT’s construction and safety standards. fThe
improvements shall be designed and constructed in a manner which
will permit access to the highway facility for the purpose of
inspection, maintenance, and construction when necessary. :
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c. Liens: Nothing in this Lease shall be deemed to make
the Lessee the agent of the WSDOT for purposes of construction,
repair, alteration, or installation of structures, improvements,
equipment, or facilities on the Premises. The Lessee acknowledges Th
that the WSDOT may not, and shall not, be subject to claims or B st
liens for labor or materials in connection with Such activities by s
the Lessee. 4
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.15. WSDOT’8 RIGHT OF ENTRY AND INSPECTION. The WSDOT, for
itself, its agents and contractors and for the Federal Highway
Administration, reserves ‘the right to enter upon the Premises at
any time for inspection purposes, including the inspectior of any
excavation, construction or maintenance work being done by the
Lessee. Further, the WSDOT, for itself, its agents and
contractors, and for the Federal Highway Administration, reserves
the right to enter upon the Premises at any time for the purpose of
maintenance, construction or reconstruction of the highway facility
or any element thereof. No such entry, for the purpose of
maintenance, construction or reconstruction shall occur without at
least seven (7) days’ prior written notice to the Lessee. In the
event of an emergency only prior notice by telephone to
Superintendent of Farks and Recreation at 206-684-8022 (or such
other person or telephone number as may be designated by Lessee by
written notice to WSDOT) shall be required.

30ILON

The WSDOT shall in no way be responsible for any incidental or
consequential damages due to loss of use by Lessee caused by any
such entry. - Tl

In the event of any such entry, inspection, maintenance,
construction or reconstruction of the highway facility or any
element thereof by the WSDOT, or any of its agents, employees,
contractors, or contractor’s subcontractors, WSDOT shall ensure
that such entry and work is performed in such a manner as to -
protect public safety and minimize any disruption to the Lessee.
Following the completion of such inspection, maintenance,
construction or reconstruction, any paving, grading, landscaping
and other imprcvements on the Premises damaged by such entry,
inspection, constructlon or reconstruction work shall be restored
or repaired by or for the WSDOT to at least as good a condition as
such paving, grading, landscaping and other improvements were in
immediately prior to the commencement of such activity.
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The parties expressly agree that nothing herein precludes any
WSDOT employee, agent or contractor from using the Premises as a
menber of the general public.

16. INSURANCE. Lessee warrants that it is self-insured, and
agrees to provide acceptable evidence in the form of a
certification of its self~insured status to WSDOT or, if the Lessee
is not self-insured, to secure liability insurance in the form and
amount reasonably determined necessary by WSDOT; Provided, that
WSDOT may reasonably adjust said coverage requirements from time to
time based on risk factors and the adequacy of the stated policy
limits,

17. HOLD HARMLESS/INDEMNIFICATION.

a. Lessee’s Indemnification: Lessee, its successors or
assigns, will protect, save, and hold harmless and defend the
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“WSDOT, its authorized agents, officers and employees, and the
Federal Highway Administration from all claims, actions, costs,
damages, and expenses of any nature whatsoever (including but not
limited to reasonable attorneys’ fees and costs) arising out of any
act or omission of the Lessee, or any of its officers, employees,

agents, licensees, invitees, contractors, or the contractor’s

subcontractors on the Premises under this Lease. ;

S AR - WSDOT’s Indemnification: The WSDOT shall protect, save,
and hold harmless and defend the Lessee and its officers,
employees, and authorized agents from all claims, actions, costs,
damages, or expenses of any nature whatsoever (including but neot
limited to reasonable attorneys’ fees and costs) arising out of any
act or omission of WSDOT related to activities reserved to WSDOT,
or any of its officers, agents, employees, contractors cr the
conractor’s subcontractors on the Premises under this Lease.
c. Concurrent Negligence or Rctions Covered by RCW 4.24.115:
If the claims or damages are caused by or result from the
concurrent negligence of (i) the WSDOT, or any of its officers,
employees, agents, contractors, or the contractor’s subcontractors,
and (ii) the Lessee, or any of its officers, employees, agents,
licensees, invitees, contractors, or the contractor’s
subcontractors, or involves any action covered by RCW 4.24.115, a
party’s indemnification obligation hereunder shall be valid and
- enforceable only to the extent of the negligence of such party or
any of its officers, agents, employees, licensees, invitees,
contractors, or the contractor’s subcontractors, as appropriate.

*3JIL0N

18. NONDISCRIMINATION. The Lessce, for itself and its
successors, as a part of the cousideration hereof, does hereby
covenant and agree, as a covenant running with the land, that no
person, on the qrounds of race, color, creed, national origin,
marital status, age, sex or the presence of any sensory, mental or
physical handicap shall be unlawfully excluded from participation
in, be unlawfully denied the benefits of, or be otherwise
unlawfully subjected to discrimination in the use »f the facility -
now or hereafter on the Premises, that in connection with the
construction of any improvements on said lands and the furnishing
of services thereon, no such unlawful discrimination shall be
practiced in the selection of employees or contractors, or by
contractors in the selection and retention of their subcontractors),
that such unlawful discrimination shall not be practiced against
the public in their access to and use of the facility and services
provided for public accommodation constructed or operated on, over,
or under the right of way, and that the Lessee shall use the
Premises in compliance with all other requirements imposed pursuant
to Ch.49.60 RCW and 49 C.F.R. Part 21. The breach of any of the
above nondiscrimination covenants shall be a material act of
default entitling the WSDOT to terminate this Lease in accordance
with the procedures set forth herein.

-
3
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19. DEFAULT. Upon the material breach of this Lease by 4
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either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention
to declare a default and to terminate this Lease in the event such
breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to perform an obligation
reguired of it within the cure period, which time shall not extend
more than thirty (30) days after the date of the notice of breach,
except that if the nature of the obligation is such that more than
thirty (30) days is required for performance or cure, then the
party alleged in breach shall not be in default if such party
commences performance within such thirty (30) day period and
thereafter diligently prosecutes the same to completion. The non-
defaulting party may in writing, at its option, extend the cure
period if in the judgment of the non-breaching party, an extension
is Jjustified. After expiration of the cure period, and any
extension thereof, if one or more defaults remains unremedied, this
Lease shall terminate without further notice; and provided, that if
the breach is by the Lessee, WSDOT shall have the option of giving
notice in writing of its intention to cure a non-emergent default
or verbal notice if the default is deemed an emergency by the
WSDOT, by itself or through use of agents or contractors. The
Lessee agrees to reimburse WSDOT within thirty (30) days of the
date of WSDOT’s invoice fcr resultant direct costs WSDOT incurs in
curing such default or, in the alternative, the WSDOT may, at its
sole discretion, withhold compensation otherwise due the lLessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto in an amount equal to the cost incurred in
curing the default.

*331L0N
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20. ASSIGNMENTS. Neither this Lease nor any rights created
by it may be assigned; Provided, that nothing herein shall prohibit
the Lessee from contracting with one or more third parties for the
performance of the maintenance work described herein, subject to
the prior written approval of the WSDOT, which shall not be

‘unreasonably withheld. Any such contract shall not relieve the
Lessee of its obligation to maintain the Premises as agreed herein.
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21. BINDING CONTRACT. This Lease shall not become binding
upon the State of Washington unless and until accepted and approved
for the Washington State Department of Transportation by the
Secretary or his duly authorized representative.
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22. MODIFICATIONS. This instrument contains all the b

agreements and conditions made between the parties hereto and may B
not be modified orally or in any manner other than by an agreement
-in writing signed by all ‘parties thereto.

. -
23. INTERPRETATION. This Lease shall be governed by and g
interpreted in accordance with the laws of the State of Washington. =
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The titles to paragraphs or sections of this Lease are for
convenience only and shall have no effect on the construction or
interpretation of any part hereof. :

24. INTERRUPTION, TERMINATION, ARD PARTIAL TERMINATION.

a. Interruption: In the case of a transportation need not
expected to last until the end of the 20-year term, WSDOT shall
have only the right to interrupt this Lease for the period of need,
at the end of which WSDOT shall promptly restore the Premises to a
physical condition that is equal to or better than the condition it
was in immediately prior. to such interruption, and promptly
thereafter shall restore use of the Premises to the Lessee.
During any such period of interruption, lLessee shall have no
responsibility or obligation hereunder to perform any maintenance
work with respect to the area of the Premises that is affected by
such interruption. o i ’ :

b. Termination by WSDOT: WSDOT may terminate this Lease in
whole or in part:

(1) Immediately if the Premises is needed for an
‘emergency transportation purpose; :

(2) On 180 days’ written notice, if the Premises is
needed for a transportation need. If the transportation need, in
WsSDOT’s determination, does not require terminating use and
occupancy rights with respect to all of the Premises, the Lessee
shall continue to lease the unaffected remainder of the Premises
under the terms and conditions of this Lease; Provided, that if
the parties agree that specific use areas within the Premises are
no longer functional as a result of partial termination by WSDoOT,
WSDOT shall redevelop such affected areas to a mutually acceptable
condition and Lesces shall continue to maintain the Premises as
provided herein. For example, if the partial termination leaves
half of a baseball field remaining within the Premises, the
remaining area will be redeveloped by the WSDOT to a mutually
acceptable condition at WSDOT’s expense, and Lessee shall
thereafter resume maintenance of such affected area as required by
this Lease.

{(3) In the event it becomes apparent, in WSDOT’s sole
judgment, that the Premises have ceased to be used or have been
abandoned for a continuous period of sixty (60) days, the WsDOT, at
its option, shall have the right to terminate this Lease, provided
due notice of such apparent default and the WSDOT’s intent to
terminate this Lease shall be given to the Lessee not less than
thirty (30) days prior to the proposed termination date together
with a demand to cure such default within such thirty (30) day cure
period.

(4) For default as provided herein.
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c. Termination by Lessee for Convenience: The Lessee may
terminate this Lease as to all or any portion of the Premises upon
180 days’ prior written notice to the WSDOT.

d. Termination by Lessee for Default by WSDOT: The Lease
of all or any portion of the Premises may be terminated by the
Lessee as to all or such portion of the Premises if the WSDOT has
breached this Lease and, after the WSDOT’s receipt of notice of
such breach, such breach has not been cured within the time period
specified in Section 19 hereof. For purposes of termination under
this provision, the Lessee may declare any of the following a
breach by the WSDOT, unless otherwise agreed to by the parties:

*301LON

(1) The interruption of the Lessee’s use and occupancy
of the Premises or a portion thereof for a period of more than one
year; s i ‘

(2) The failure to redevelop within one (1) year atter
partial termination any remaining portion of the Premises that has
become no longer functional as a result of said partial termination
of this Lease by the WSDOT; -

(3) The adoption of any policy or regulation by WsDOT
that makes the maintenance of the Premises or any portion thereof
unreasonably difficult or expensive or the use and occupancy of the
Premises or any portion thereof economically or operationally
unreasonable or unacceptable to the Lessee or that unreasonably
limits or restricts use or occupancy of the Premises for Active
Recreation; and
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(4) The failure of the WSDOT to indemnify the Lessee as
provided elsewhere herein. )
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25. SUBBEQUENT USE FOR TRANSPORTATION PURPOSES. The Lessee
and the WSDOT hereby affirm that upon expiration or termination of
this Lease for any reason and the subsequent use of the Premises
for highway purposes, regardless of the actual use, such highway
use will not be considered the use of any publicly owned land from
a public park, recreation area, or wildlife and waterfowl refuge
within the meaning of 23 U.S.C. 138 and 49 U.S.C. 1653 (£).

26. NOTICES. Except as provided elsewhere herein, wherever
a written notice is to be given or made:;, it shall be personally
servedd or sent through the United States Postal Service by
certified mai), postage prepaid, addressed to the party at the
address listed for it below, or personally served on the party at
the address listed below, unless such party has designated, by
prior written notice, a different address:

i

¥SDOT: Property Management Supervisor
DEPARTMENT OF ‘'RANSPORTATION
Mail Stop 7338

FINAL (2/13/97)
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P. 0. Box 4 7338
Olympia, WA 98504-7338

COPY TO: Northwest Region Maintenance Engineer
DEPARTMENT OF TRANSPORTATION
P.O. Box 330310
15700 Dayton Avenue North
Seattle, WA 98133-9710

LESSEE: © Superintendent
Department of Parks & Recreation
THE CITY OF SEATTLE
Administraticn Building
100 Dexter Avenue North
Seattle, WA 98109

Said notices shall be effective upon receipt of notices in the
manner described above. .

27. CUMULATIVE REMEDIES. All remedies available at law ox
in equity to either party for breach of this Lease are cumulative
and may be exercised cencurrently or separately, and the exercise

of any one remedy shall not be deemed an election of such remedy to

the exclusion of other remedies.

286. AUTEORITY OF PARTIES’ REPRESENTATIVES.

a. Superintendent’s Authority: The term "Superintendent®
as used throughout this Lease shall mean the Superintendent of the
Lessee’s Parks & Recreation Department or his/her successor or
desigree. . In regard to any consent and approval rights of the
Lessee as provided herein, the Superintendent or his/her successor
or designee shall have such approval right. The action of the
Superintendent pursuant to or in implementation of this Lease does
not constitute any official action by any other city of sSeattle
department or official that may be required by law, ordinance, rule
or regulation. ¥ st .

b. Northwest Region Maintenance Engineer and Property
Management Supervisor Authority: All references in this Lease to
Northwest Region Maintenance Engineer or Property Management
Supervisor shall include that official’s functional successor(s).

29, SURRENDER UPON TERMINATION.

a. Surrender of Premises: Except as otherwise provided
herein, upon termination or expiration of this Lease, the Lessee
shall cease its operations on and/or use of the affected Premises
and surrender all affected portions of the Premises to the WSDOT.
In the event the Lessee fails to vacate and surrender the Premises
on the date provided herein, it shall be liable for any and all
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costs to the WSDOT arising from such failure.
b. Condition of Premises Upon Surrender:

(1) Prior to termination for convenience by the Lessee,
as provided elsewhere herein, or for a Lessee default where the
Lessee has not diligently attempted to cure the default, or
expiration of this Lease, the Lessee shall remove from the
Premises, at no cost or expense to the WSDOT, all improvements,

trade fixtures, equipment, furnishings, and other personal property -

owned and/or placed in or on the Premises by the Lessee and restore
the same to passive recreation use consistent with the landscaping
of the I-90 Lid, to WSDOT’s reasonable satisfaction, unless both
parties agree in writing that all or part of said improvements,
trade fixtures, eguipment, furnishings, or other personal property
shall remain on the Premises. In removing such material and
property, the Lessee shall take due care to not damage or injure
the Premises, and any such damage or injury shall be immediately
repaired by the Lessee at no cost or expense to the WSDOT. Sanh

(2) In the event the Lease is terminated by WSDOT
because of a Lessee default and the Lessee has diligently attempted
to cure the default within the cure period bit was unable to do so,
the Lessee shall be granted a 120 day permit to enter upon the
affected Premises and to, at its expense, remove all improvements,

- trade fixtures, equipment, furnishings, or other personal property
and restore the same to passive recreation use consistent with the
landscaping of the I-90 Lid, to WSDOT’s reasonable satisfaction,
unless both parties agree in writing that all or a part of said
improvements, trade fixtures, equipment, furnishings or other
personal property shall remain on the Premises. The time period
fo) said permit may be extended if in WSDOT’s sole judgment, an
extension is warranted. 1In removing such material and property,
the Lessee shall take due care to not damage or injure the
Premises, and any such damage or injury shall be immediately
repaired by the Lessee at no cost or expense to WSDOT. Further,
Lessee hereby agrees to retain all liability and to protect, save,
and hold harmless and defend WSDOT, its authorized agents, officers
and employees, and the Federal Highway Administration from all
claims, actione, costs, damages, and expenses of any nature
whatsoever (including but not limited to reasonable attorneys’ fees
and costs) arising out of any act or omission of the Lessee, -or any
of its officers, employees, agents, licensees, invitees,
contractors, the contractor’s subcontractors, or any person
whomsoever on the Premises for which the improvement, trade
fixture, equipment, furnishing, or other personal property is
located until said removal and restoration is complete. The
liability and indemnification obligations contained in this section
shall survive the expiration or termination of this Lease.

(3) In the event the Lease is terminated by WSDOT for a
transportation need or for convenience, or by the Lessee for a
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WSDOT default as provided elsewhere herein, the Lessee is not
obligated to remove improvements, trade fixtures, equipment,
furnishings and other personal property from the Prenises, but has
the right to remove Lessee’s items it desires prior to the
effective termination date. During the first twenty years of this
Lease, WSDOT at its expense will replace, relocate, or compensate
the Lessee for improvements the Lessee made at Lessee expense in
the event the Lease is terminated by WSDOT for a transportation
need or for convenience. The amount of compensation will be
determined as depreciated value based on the useful life of the
improvement. ’

c. Disposition of Unremoved Improvements and Property: 1In
the event that the Lessee has not removed its improvements, trade
fixtures, equipment, furnishings, and other personal property upon
termination or expiration of this Lease or as otherwise required
herein, the improvements and property shall become the property of
the WSDOT and WSDCT may dispose of the property and improvements at
Lessee’s expense in a manner prescribed by the WSDOT and the Lessee
shall reimburse the WSDOT for any reasonable expense incurred by
the WSDOT in connection with such removal and disposal within
thirty (30) days of the date of WSDOT’s invoice; Provided, that the
WSDOT may, at its sole discretion, withhold compensation otherwise
due the Lessee under that separate Open Space and Recreation Area
I-90 Maintenance, Redevelopment and Land Conveyance Agreement
between the parties hereto, in an amount equal to the reasonable
costs incurred in removing and disposing of the improvements and
property; Provided, further that this provision does not apply
where termination is as provided in paragraph 29.b(3) herein.

d. Failure to Restore the Premises: In the event the Lessee
fails to restore the portion of the Premises to be surrendered to
passive recreation use consistent with the landscaping of the I-90
Lid to the reasonable satisfaction of WSDOT upon termination or
expiration of this lease, or as otherwise provided herein, the
WSDOT may restore said Premises at Lessee’s expense and the Lessee
will reimburse the WSDOT for any reasonable expense incurred by the
WSDOT in connection with such restoration within thirty (30) days
of the date of WSDOT’/gs invoice; Provided, that the WSDOT nay, at
its sole discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto, in an amount equal to the reasonable costs
incurred in restoring the property; Provided, further that this
provision does not apply where termination is as provided in
paragraph 29.b(3) herein.

30. MNO WAIVER. No action other than a notice by one party
to the other specifically stating that such notice has the effect
of a waiver, shall constitute a waiver of any particular breach or
default of such other party. No such notice shall waive a party’s
failure to fully comply with any other term, condition, or
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provision of this Lease, irrespective of any knowledge any officer,
employee, or agent of the other party may have of any breach or
default of, or noncompliance with, such other term, condition, or
provision. No waiver of full performance by either party shall be
construed, or operate, as a waiver of any subsequent default of any
of the terms, covenants and conditions of this ILease. The
performance or acceptance of maintenance services for any period
after a default shall not be deemed a waiver of any right or
acceptance of defective performance.

31, BSUPERSESSION OF PRIOR RGREEMENTS. This Lease represents
the entire agreement of the parties with regard to the subject
matter hereof and supersedes any prior agreement not incorporated
herein. 1In the event of any inconsistency between this Lease and

any prior agreement, whether written or oral,. the terms of this
Lease shall prevail.

S3OTLON

32. NEGOTIATED AGREEMENT. The parties to this ' Lease
acknowledge that it is a negotiated agreement, that they have had
the opportunity to have this lease reviewed by their respective
legal counsel, and that the terms and conditions of this Lease are

not to be construed against any party on the basis of such party’s
draftsmanship thereof. : ;

*INIWNJ0Q JHL 40 ALITYND 3HL 01 3nG SI LI

JOILON SIHL NYHL ¥v37D SS37 ST 3Wvdd STHL NI INIWNDJ0Q 3HL 41

-FINAL (2/13/97)

17 by i 13 1 3’




IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

. . WASHINGTON STATE
THE CITY OF SEATTLE DEPARTMENT OF TRANSPORTATION
Lessee : WSDOT :

By: D&s 4\-—\ P?‘./ (
(// Yy

. DIRECIOR, REAL ESTATE $ERVICES 7
Date: Date: ’9/‘//40( 77

APPROVED AS TO FORM:

vy, DR

_Assistant Attorney General
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STATE OF WASHINGTON )
) ss. (CITY ACKNOWLEDGMENT)
THE COUNTY OF KING )

on this _ 2S5 day of ALL/ , 1997, before

me, the undersigned, a Notary Public in and for the State of Wash-

ipgton, duly commissioned and sworn, personally appeared CYRilL F.i7,
1&;45!/“; Lor ﬁm&;u Qpa/fa’s to me known to be the Bcting
+ gz < €c of The City of Seattle, who on
oath stated that executed the foregoing instrument, ang
acknowiedged the said instrument to be the free and voluntary act
and deed of The City of Seattle for the uvses and purposes herein
mentioned, and that was authorized to execute the said
instrument for and on behalf of The City of Seattle.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above Written.

é .
Sl LAl

(Print or type name of notary)

Notary PUb}/§%é§ nd for the State Washington, residing at
‘My coégission expires «cfgﬂfz’fiéfﬂf

e, et
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STATE OF WASHINGTON =~ )

)} ss. (WSDOT ACKNOWLEDGMENT)
_COUNTY OF 7 S/ URST o N )
on this _/ 874 day of _ Ly r. 7/ . 1997, before me
personally appeared Joac 4. m PecTingenr , to me known to be

the duly appointed Director, Real Estaté Services, Washington State

Department of Transportation, who stated, on oath, that A,

executed the within and foregoing instrument and acknowledged said

instrument to be the free and voluntary act and deed of the State

of Washington for the uses and purposes therein set forth, and that
de was authorized to execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above Written.

Signature
7‘11 o A DJ/@.

(Print or type name of notary)

Notary Public in and for the State Washington, residing at
VW) .

My commission expires 4—/’/_5/ on
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PARCEL "A" (Sturgus Artwork)

A tract of land in Government Lot 9, of Section 5, Township 24 North, Range 4 E
East, W.M. being portions of Block 41 and a park in the plat of Rainier Boulevard
5th Addition to the City of Seattie, according to the plat thereof recorded in

Volume 11 of plats, page 34, portion of Block 2, Orchard Hill Addition to the

City of Seattle, according to the plat therof recorded in Volume 9 of plats page 56
and also portion of South Charles Street, and Sturgus Avenue South, all more
particularly describec as follows:

Beginning at a point on the northeasterly line of Sturgus Avenue South, that is
opposite Highway Engineer's Station (hereinafter referred to as HES) LL
36+16.74 on the LL Line Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island Sec.
1, Jct. SR 5 to Bradner Place 5., thence northwesterly, along said northeasterly
line, to a point opposite HES Golf 15+50.24 P.O.T. on the Rel. Golf-Sturgus Ave.
S. Line Survey of said highway and 30 feet northeasterly therefrom; thence
northwesterly, parallel with said Rel. Golf-Sturgus Ave. S Line Survey, to a point
‘opposite HES LL 32+48.19 on said LL Line Survey, thence northeasterly, to a
point opposite HES LL 32+97.25 on said LL Line Survey and 154.44 feet
southwesterly therefrom; thence Southeasterly, to a point opposite HES LL
33+09.28 on said LL Line Survey and 155.33 feet southwesterly, therefrom;
thence southerly, to a point opposite HES LL 33+10.66 on said LL Line Survey
and 161.53 feet southwesterly therefrom; thence southeasterly, to a point
opposite HES LL 34+35.22 on said LL Line Survey and 173.75 feet southwesterly
therefrom, thence southwesterly, to a point opposite HES LL 34+37.43 on said LL
Line Survey and 182.01 feet southwesterly therefrom; thence southeasterly, to a
point opposite HES LL 35+05.01 on said LL Line Survey and 187.98 feet
southwesterly, therefrom; thence southwesterly to a point opposite HES LL
35+07.01 on said LL Line Survey and 196.20 feet southwesterly therefrom; thence
southeasterly to a point opposite HES LL 35+47.81 on said LL Line Survey and
199.57 feet southwesterly therefrom; thence northeasterly to a point opposite
HES LL 35+54.63 on said LL Line Survey and 184.43 feet southwesterly
therefrom; thence southeasterly, to a point opposite HES LL 36+42.32 on said LL
Line Survey and 193.13 feet southwesterly therefrom; thence southwesterly, to
the point of beginning.

EXHIBIT B to Active Recreation Areas
Exh. B I
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PARCEL "B" (Atlantic Street Park)

That portion of Lots 6,9,10 and 11, Block 10, Valentine
Addition to the City of Seattle, according to the plat
recorded in Volume 7 of plats, page 71 records of said
county described as follows: P

Beginning at a point on the westerly right of way line of
21st Ave. S. that is opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 62+26.34 on the LL Line
Survey of SR 90, Jct. SR § to W. Shore Mercer Island: Sec.

1, Jct. SR 5 to Bradner Place S. and 378.90 feet southerly
therefrom; thence southerly, along said westerly right of
way line, to a point opposite HES Rainier 11+99.99 on the
Rec. Rainier Ave. S. Line Survey of said project; thence
westerly, to a point opposite HES Rainier 12+46.58 on said
Rec. Rainier Ave. S. Line Survey and 161.00 feet
northeasterly therefrom; thence northwesterly, to a point
opposite HES LL 61+20.90 on said LL Line Survey and 475.56
feet scutherly therefrom; thence northeastexly along a 56
foot radius curve to the left, being concave to the
northwest, having a chord bearing N 43°49!'39" E, an arc
distance of 29.64 feet; thence N 28°39'56" E 59.80 feet to a
point of curve; thence northeasterly along a 44.00 foot .
radius curve to the right, being concave to the southeast,
having a chord bearing N 59°47'24" R, an arc distance of
47.80 feet; thence S .80°51'127 'E 20.74 feet to the point of

beginning.

PARCEL "C" (Proposed Tennis Courts)

That portion of Government Lot 1 in Section 4, Township 24
North, Range 4 East W.M., and a portion of Tract C and of
Block 3 of Seattle Homestead Association, Pirst Addition to
Seattle, according to the plat recorded in Volume 1 of
plats, page 129, records of said county and portion of
Twenty Second Ave. S. described as follows:

“INIWNJ0Q 3HL 40 ALITYND 3HL OL ana Sf 1I
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Beginning at a point opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 64+58.92 on the LI Line
Survey of SR 90, Ject. SR 5 to W. Shore Mercer Island; Sec.
1, Jet. SR 5 to Bradner Place S. and 442.12 feet northerly
therefrom; thence easterly, to a point opposite HES LL
65+78.89 on said LL Line Survey and 444.82 feet northerly
therefrom; thence southerly, to a point opposite said HES LL
65481.59 and 324.85 feet northerly therefrom; thence
westerly, to a point opposite HES LL 64+61.62 on said LL
Line Survey and 322.15 feet northerly therefrom; thence
northerly, to the point of beginning.

Exh. B GM131¢
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PARCEL "D" (Existing and Proposed Basketball Courts)

That portion of Block 3 and the alley within said Block,
Seattle Homestead Association, First Addition to Seattle,
according to the plat recorded in Volume 1 of plats, page
129, records of said county described as follows:

Beginning at a point opposite Highway Engineer's Station

{hereinafter referred to as HES) LL

66+76.30 on the LL Line

Survey of SR 90, Jct. SR 5 to W. Shore Mercer Island: Sec.
1, Jct. SR 5 tu Bradner Place S. and 408.40 feet northerly

therefrom; thence southeasterly, - to
67+55.27 on said LL Line Survey and
therefrom; thence southwesterly, to
67+47.50 on said LL Line Survey and
therefrom; thence southeasterly, to
68+26.30 on said LL Line Survey and
therefrom; thence southwesterly, to
68+07.60 on said LL Line Survey and
therzfrom; thence northwesterly, to
67+28.80 on said LL Line Survey and
therefrom; thence northeasterly, to
67+36.52 on said LL Line Survey and
thexrefrom; thence northwesterly, to
66+54.88 on said LL Line Survey and
therefrom; thence northeasterly, to

a point opposite HES LL
392.54 feet northerly
a point opposite HES -LL
348.20 feet northerly

a point opposite HES LL

334.40 feet northerly
a point opposite HES LL
227.30 feet northerly.
a point opposite HES LL
241.00 feet northerly
a point opposite HES LL
285.37 feet northerly

a point opposite HES LIL

301.75 feet northerly
the point of beginning.

PARCEL "E" (Tract 37 Screening Fence)

A portion of the alley lying within Block 1, Bradner's
Addition to the City of -Seattle, according to the plat

recorded in Volume 5 of plats, page
county described as follows: :

49, records of said

Beginning at the intersection of the south line of Lot 11,
Block 1 of said Bradner's Addition with a line drawn
parallel with the Rel. Empire Way S. Line Survey of SR 90,
Jct. SR 5 to W. Shore Mercer Island and 40 feet easterly
therefrom; thence easterly, to the southeast corner of Lot

22, Block 1 of said Bradnar's Additic-,

thence west, parallel with the south Line of said Block 1,
to intersect said line drawn 40 feet easterly of and
parallel with the Rel. Empire Way S. Line Survey; ther.ce
north, along said parallel line, 2 feet to the point of

beginning.

PARCEL *F" (Sportsfield)

Portion of Block 5, Seattle Homestead Agsociation, First

Addition to Seattle, according to the plat thereof. recorded
in Volume 1 of plats, page 129,  records of said county; and

GM1319‘
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portion of Block 4, Monroe's First Addition to the City of
Seattle, according to the plat thereof recorded in Volume 3,
of plats, page 73, records of said county; and portion of
South Atlantic Street; and portion of the SR 90 Highway
right of way as it existed prior to February 29, 1980, all
lying within a tract described as follows:

Beginning at a point on the south right of way line of South
Atlantic St. that is opposite Highway Engineer's Station
(hereinafter referred to as HES) LL 74+69.18 on the LL Line
Survey of SR 90, Jct. SR 5§ to W. Shore Mercer Island: Sec.
1, Jct. SR 5 to Bradner Place S§; thence westerly, to a p¢.*
opposite HES LL 71+87.59 on said LL Line Survey and 403.8.
feet southerly therefrom; thence northerly, to a point
opposite HES LL 71+91.56 on said LL Line Survey and 329.55
feet southerly therefrom; thence westerly, to a point
opposite HES LL 70+80.22 on said LL Line Suxrvey and 326.23
feet southerly therefrom; thence northerly, to a point
opposite HES LL 70+85.77 on said LL Line Survey and 137.34
feet southerly therefrom; thence easterly, to a point
cpposite HES LL 74+68.67 on . said LL Line Survey and 136.62

feet southerly therefrom; thence southerly, to the point of
beginning.

PARCEL "G" (Urban Peace Circle)

Portion of the SR 90 highway right of way as it existed
prior to February 29, -1980 within Government Lot 4 of
Section 4, Township 24 North, Range 4 Bast, W.M. lying
within a 43.10 foot radius circle the radial center of which
“is located at a point opposite Highway Engineer's Station LL
82+32.94 on the LL Line Survey of SR %0, Jct. SR 5 to W.
Shore Mercer Island: Sec. 1, Jct. SR 5 to Bradner Place S.
and 267.88 feet southerly therefrom.

PARCEL "H" (Existing Tennis Courts)

Portion of the south half of the southeast quarter of
Section 4, Township 24 North, Range 4 East, W.M. within ghe
SR 90 highway right of way as it existed prior to July 6,

1979 lying within a tract described as follows: 8

Beginning at a point opposite Highway Engineer's Station
(hereinafter referred to HRES) LL 84+30.18 on the LL Line
Survey of SR 90, Jct.. SR 5 to W. Shore Mercer Island: Sec.
1, Jct. SR 5 to Bradner Place S. and 101.98 feet southerly
therefrcm; thence easterly, to & point ‘cpposite HES LI
84+71.38 on said LL Line Survey and 101.69 feet southerly
therafrom; thence northerly, to a point opposite HES LL
84+71.25 ou said LL Line Survey and 89.89 feet southerly
therefrom; thence easterly, to a point opposite HES LL
85+50.37 on the LL Line Survey of SR 90, Jct. SR 5 to W.
Exh. B .
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Shore Mesrcer Island: Sec. 2, Bradner Place S. to W. Shore

. Mercer Island and 89.33 feet southerly therefrom; thence
southerly, to a point opposite HES LL 85+50.45 on said LL
Line Survey and 101.13 feet scutherly therefrom; thence
easterly, to a point opposite HES LL 86+31.16 on said LL
Line Suxvey and 100.56 feet southerly therefrom; thence
southerly, to a point opposite HES LL 86+31.23 on said LL
Line Survey and 110.56 feet southerly therefrom; thence
westerlv, to a point opposite HES LL 85+41.23 on said LL .
Line Survey and 111.20 feet southerly therefrom; thence
goutherly to a point opposite HES LL 85+42.06 on said LL - ‘
Line Survey aud 222.15 feet southerly therefrom; thence
westerly, to a point opposite HES LL 84+31.19 on the LL Line
Survey of said SR 90, Sec. 1 and 223.06 feet southerly
therafrom; thence northerly, to the point of beginning.

$32110N

PARCEL *I" {Child+zen's Play Area)

Portinon of the Southeast Quarter of the Southeast Quarter of
Section 4, Tcwnship 24 North, Range 4 East, W.M. within the
SK 90 right of way as it existed prior to July 6, 1979,
lying within a tract described as follows:

Beginning at a point opposite Highway Engineer's Station
{hereinafter referr=d to as HES) LL 86+48.95 on the LL iLine
Survey of SR 90, Jct.. SR 5 to W. Shore Mercer Island: Sec.
2, Bradner Place S. to W. Shore Mercer Island and 135.75
feet southerly therefrom; thence easterly, to a poinc
opposite HES LI 86+86.85 on said LL Line Survey and '135.75
feet southerly therefrom; thence northerly, to a point
opposite said HES LL 864+86.85 and 105.75 feet southerly
therefrom; thance easterly to a point cpposite HES LL
87467.75%5 on said LL Line Survey and 105.75 feet southe.ly
therefrom; thence southerly, to a point opposite said HES LL
87+67.75 and 204.35 feet southerly therefrom; thence '
westerly, tc a point opposite HES ID 86+74.46 on said LL
Line Surveyv and 204.35 feat southerly therefrom; thence
northwesteriy alone a 105.00 foot radius curve to the right,
being concave to the northeast, chord bearing N 18°32'58" W,
an arc distance of 74.76 feet to the point of beginning.
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PARCEL "J® (East Portal Mt. Baker Ridge Viewpoint)

Portions of Blocks 59 & 60 and of Lake Washington Blvd. s. |
formerly Washington Ave. and of S. Day St. formerly Walnut . . '
St. westerly thereof , Burke's Second Rddition to the City
of Seattle, according to the plat thereof recorded in Volume
1 of plats, page 248, records of said covrnty, lying within a
tract described as follows: ’

Exh. B
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Beyinning at a point on tke south right of way line of S.
Irving St. that is opposite Iighway Engineer's Station
(hereinaZter reierred to as HES) LL 103+26.41 on the LL Lire
Survey of SR 90, Jct. SR 5 to W. Shore Mercer Islanl: Sec.
2, Bradner Place S. to W. Shore Mercer Island; thence
westerly along said south right of way line to a point
opposite HES LL 102+43.68 on said LL Line Suxvey; thence
southerly, to.z point opposite HES LL 102+42.17 on saicé LL
Line Survey and 79.03 feet northerly therefrom; thence N
87°45'11" W. 12.00 feet; thence $ 02°23!23" W 12.05 feet;
thence 8§ 20°49'29" W. 25.30 feet; thence § 02°23!'23" § 70.50
feet; thence S 16°02'43" E 14.18 feet; thence easterly to a
point opposite HES LL 102+41.03 on said LL Line Survey and ‘.
40.96 feet southerly therefrom; thence southerly, to i point -
opposite HES LL 102+38.57 on said LL Line Survey aud 300.95
feet southerly therefrom, said point being the northwest
corner of Lot 3, Block 60, ‘of said Burke's Second Addition;
thence S 87°3€¢'37" E, along the north line of said Lot 3, a
distance of 29.17 feet; thence N 02°23'23" E 301,24 feet;
thence N 01956'59% E 22.72 feet; thence S 88°¢ 24' 10" E 8.20
feet; thence along a 39.25 foot radius curve to the left,
concave to the northwest, with a chord bearing N 66°44'44"
E, an arc distance of 34.40 feet; thence along a 56.25 foot
radius curve to the left, concave to the northwest, with a
chord bearing N 17¢19'24" E, an arc distance of 47.75 feec;
thence S 81°55'39" W (.27 feet; thence N 00°58'24" W 8.58
feet; thence N 05°38'22" W 30.66 feet; thence N 06°12'58" W
21.65 feet; thence N 03°12'01" W 10.28 feet; thence N
05°44'55" E 9.41 feet; thence N 10°38'27" E 6.40 feet;
thence N 18°31'16" W 6.04 feet; thence N 26°11'14" W 7.47
feet; thence N 20°57'56" W 10.89 feet; thence N 05°45'09" W
11.44 feet; thence N 12°06'04" B 12.48 feet; thence N
30°43'57" E 15.14 feet; thence N 51°42'58" E 15.61 feet;
thence N 48°28'06" E 2.67 feet, to the point of beginning.

The lands herein described contain the following areas:
Parcel "A" 32,230 sqguavre feet, more or less, Parcel "B®
8,050 square feet, more or less, Parcel"C" 14,400 square
feet, more or less, Parcel *D* 17,610 quare feet, more or
less, Parcel ®E" 56( square feet, more or less, Parcel "p*
94,71C square feet, more ox less, Parcel "G" 5,835 square
feet, more or less, Parcei *'* 15,260 square feet, more or
less, Parcel *"I" 10,025 sguare feel, more or less and Parcel
"J" 26,940 square feat, more or less, the specific details
concerning all of which may be found on sheets 3,5,6,7,8 & 9
of that certain right of way pl:n entitled SR 90, Jct. SR 5
to W. Shore Mercer Island: Sec. 1, Jct. SR 5 to Bradner
Place S. and sheets 3 and 4 of that certain right ¢of way
plan entitled SR 90, Jct. SR 5 to W, Shore Mercer Island:
Sec. 2, Bradner Place S. to W. Shore Mercer Island, now of
record and on file in the Office of the Secretary of
Transportation at Olympia, Washington, bearing dates of
appiroval February 29, 1980 and July 6, 1979 respectively.
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LEVEL OF CARE
NATIVE LOW MEDIUM HIGH
Turf 2-3" 15 Mow/Year{1.5-2* 30 Mow/Year 3
GRASS HEIGHT: Unmown o
Rough Meadow"™ |6-9" 4 Mow/Year |3-5" 8 Mow/Year Qo
EDGL DEFINITION: Chemically & Mechanically Clean,
None None Chermnically Sharp, Defined Boundary : o
Pruning None None Perimeter Shearina & Shaping » r:—rr-‘l :
o :
PLANT CARE: Fertilization {None 25% per yaar 50% per year 100% per year b= 3
Cont. Operation |Cont. Operation L2
Yrrigation None None 2nd Priority 1st Priotity (=] %
— =z
PLANT REPLACEMENT: None None {As Time Allows  |Immediate =
L]
DANGER TREES: Immediate Removal of Danger Trees = j
— j NOXiouS - =2 .
WEED CONTROL: Only Navinus & Invasive [Seasonal Weed-Free Appearance ! 3 &
-
NOXIOUS WEEDS: NO NOXIOUS WE==DS Q %1
=
MULCH: None Mone None 15% Per Year ; m
i
DISEASE/PEST g. -
CONTROL: None Plant Survival Plant Survival Appeara.ics am
zW0
VANDALISM/LOSS e
{Except Plants): None Limited Repair/Reptacement/Cleaning — I
>
LITTER CONTROL: I Annuai Annual 4 Times Per Year |20 Times Per Year =
- -
PAVED AREAS =
{Including Trails =
“land Active Safe, Clean, Smooth, Litter Free, Snow & Ice Removed, Patch, Seal As Reauired 2.
Recreation »
Surfaces}): =
[~
_.‘
bt
o -
m
p
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DAY STREET WATERFRONT‘AREA

AA-1-10543
IC:1-17-05679

AIRSPACE LEASE

THIS IS A LEASE entered into between the WASHINGTON STATR
DEPARTMENT OF TRANSPORTATION, hereinafter called "WSDOT, " and THE
CITY’ OF SEATTLE, hereinafter called the "Lessee".

WHEREAS, the land and premises hereinafter described to be
leased to the Lessee are not presently needed exclusively for
highway purposes; AND WHEREAS, the WSDOT is granted authority to
lease property under RCW 47.12.120; AND WHEREAS, the WSDOT and:
Lessee deem it to be in the best public interest to enter into this
lease; AND WHEREAS, Lessee acknowledges that WSDOT would not have
entered into this Lease and agreed to allow the Lessee to develop
the Premises for a public boat launch and dock and other related
uses except for Lessee’s promise to mairitain the leased premlses at
Lessee’s expense;

. NOW, THEREFORE, in consideration of the terms, conditions,
covenants and performances described hexein, IT IS MUTUALLY AGREED
THAT:

1. PREMISES. The WSDOT does hereby lease to the Lessee and £
the Lessee does hereby lease from WSDOT the following areas -

collectively comprising approximately 3.96 Acres:

a. Upland portion of WSDOT rlght of way approx1mately 1.80
acres in area; and

b. Underwater portion of WSDOT right of way to Inner Harbor
Line approximately 2.16 acres.

all of which are and shall be identified by blue shading on Exhibit
"A," which is attached hereto and by this reference incorporated
herein and are and shall be hereinafter collectively referred to as
the “Premises". The Premises is legally described as follows:

Exhibit 5 to Open Space And Recreation
Area I-90 Maintenance, Redevelopment
FINAL (2/13/97) And Land Conveyance Agreement
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Lots 1 through 9, Block 80 and Lot 1, Block 81, Burke’s Second
Addition to the City of Seattle, according to the plat thereof
recorded in Volume 1 of plats, page 248; also

Lots 1 through 9, Block 60 and Lot 1, Block 61, map of Lake
Washington Shore Lands; also -

The Day Street right of way lying between the East right of
way line of Lakeside Ave. S. and the Inner Harbor line.

Subject to an easement over the south 6 feet of said tract as
set forth in instruments recorded under Auditor’s File No.'s
7411150381 and 8002110691,

*33TL0N

The lands herein described contain an area of 3,96 Acres, more
or less, the specific details concerning all of which are to
be found within that certain map of definite location now of
record and on file in the office of the Secretary of

Transportation at Olympia and bearing date of approval July 6,
1979.

2, TERM. The term of this Lease shall commence on the date
-it is fully executed and shall continue in full force and effect
thereafter for a period of 55 years or until expiration or
termination pursuant to the provisions elsewhere herein, whichever
is the earlier. The Lessee shall have the option of continuing its
tenancy of the Premises for additional twenty (20) year terms;
Provided, that at the time the renewal is scheduled. to commence,
the Lessee is in substantial compliance with all the terms and
- conditions of this Lease.

3. SIGNAGE. °“tithin ninety days after the commencement of
this Lease, Lessee, at its expense, shall erect and maintain
permanent signs approved by WSDOT as to quantity, location, and
design, which approval shall not be withheld unreasonably, stating
as follows:
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"This public park is located on highway right of way
under an agreement between The City of Seattle and the
Washington State Department of Transportation.®

4. CONSIDERATION. The Lessee’s assumption of maintenance
responsibilities for the Premises as specified herein serves as
consideration for this Lease.

5. NCNAPPLICABILITY OF RELOCATION ASSISTANCE. The Lessee
acknowledges that the signing of this Lease does not entitle the
Lessee to assistance under the Uniform Relocation and Real Property
Acquisition Act (chapter 8.26 RCW).

6. USF, OF PREMISES.
a. Use Authorized By WSDOT: No use other than the

maintenance and operation of the Premises for a public boat launch X
and dock and other similar uses shall be permitted without the

FINRL (2/13/57) ? Gl1319 -




prior written approval of the WSDOT. 1In using the Premises, the
Lessee shall comply with all policies and regulations heretofore or
hereafter promulgated by WSDOT relative to the safety of the
motoring public and the safety and operation of the highway
facility that are transmitted, in writing, to the Lessee not less
than thirty (30) days prior to the date the Lessee is obligated to
comply with the same (except for emergency policies and regula-
tions, which shall be effective immediately upon their adoption and
the receipt by the Lessee of the text thereof and notice from the
WSDOT of its emergency adoption of the same) .

b. Compliance With Law: In using the Premises, it is
expressly agreed that Lessee ‘must comply with all applicakble
federal, state and local laws, ordinances, and regulations,
including environmental requirements that are in forxce or that may
hereafter be in force, and shall secure all necessary permits and
licenses. Direct access to ramps or traveled lanes of limited
access highways is not permitted.

c. Flammable/Hazardous__Substances: Except as otherwise
provided herein, the Lessee shall not stoxe, bring or allow to be
brought onto the Premises any toxic or hazardous substances as
defined under the Comprehensive Environmental Response Compensation
and Liability Act (*CERCLA" or Federal Superfund) (42 U.S.C. § 9601
et seq.), and the Washington Model Toxics Control Act (MCTA), RCW
70.105D et _seg. or flammable substances, which flammable substances
include but are not limited to explosives, petroleum products,
paint, solvents, and resins, without the express written permission
of WSDOT.

WSDOT hereby grants permission for the Lessee to bring onto
the Premises and to reasonably use toxic, hazardous or flammable
substances tnat are regularly used on Lessee’s property to carry
out the Lessee’s own park and recreation operation and maintenance
objectives and functions or are otherwise deemed by the Lessee to
be necessary or appropriate to carry out the Lessee’s maintenance
responsibilities under this Lease. pasticides may be used for
landscape maintenance in accordance with manufacturexr’s directions
at the Lessee’s risk. Disposal of any and all toxic, hazardous, oxr
flammable substances stored, brought on or allowed to be brought
onto the Premises by the Lessee shall be done in a legal manner by
Lessee.

Lessee hereby agrees to indemnify, defend and hold WSDOT
harmless for any costs or liabilities associated with the removal
or remediation of any hazardous, toxic oxr flammable substances,
including gasoline or other petroleum product, that has been
released or otherwise has come to be located upon the Premises by
the activities of the Lessee, and any of its employees, agents,
licensees, contractors, or the contractor’s subcontractors.
nCosts" shall include but not be limited to all response costs,
disposal fees, investigatory costs, monitoring costs, civil or
criminal penalties, and attorney fees and other litigation costs
incurred in complying with state or federal environmental laws,
which shall include but not be limited to the Comprehensive

FINAL (2/13/97) 3 131 S
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Environmental Response, Comprehensive, and Liability Act, 42 U.S.C.
Section 9601; the Clean Water Act, 33 U.S.C. Section 1251; the
Clean Air Act, 42 U.S.C. Section 7401; the Resource Conservation
and Recovery Act, 42 U.S.C. Section 6901; and the Washington Model
Toxics Control Act, RCW 70.105D.010

Lessee further agrees to retain any anid all liabilities from
the offsite disposal; handling, treatment, storage, or
transportation of any toxic, hazardous or flammable substances,
including petroleum products, removed from the Premises and that
liabilities under this section (Flammable/Hazardous Substances)
shall survive the expiration or termination of this Lease.

4. Sienage, Display Lighting & Advertising: Signs, display
lights, and advertising media/materials are not permitted unless
completely detailed on a separate plan sheet and have received
specific prior written approval by WSDOT.

e. Special Events: The Lessee may issue permits for the
presentation of special events or uses on the Premises provided
that WSDOT is given 10 days prior written notice describing the
event and each such intended event meets the following minimum
requirements and any other reasonable requirement deemed necessary
by WSDOT:

(1) The event or use does not affect or impact the
traveled lanes or the operation of I-90 or its- ramps, and 1is
consistent with the park-like atmosphere intended for the Premises;

(2) Ten percent (10%) of all event, use, permit or other
fees collected by the Lessee for allowing the event ox activity on
the Premises, and ten percent (10%) of the gross receipts for any
commercial, money-making event sponsored by the Lessee o1 any othexr
Lessee-authorized group on the Premises shall be applied as a
credit against the money that is owed to the City Lessee by the
WSDOT for maintenance services under the separate Open Space and
Recreation Area I-90 Maintenance, Redevelopment and Land Conveyance
Agreement between the parties hereto, which by this reference is
incorporated herein; Provided, that no payment percentage will be
charged on event, use, permit or other fees that directly reimburse
the Lessee for services provided by the Lessee that are directly
sssociated with such event, use or activity (e.g. police services) .
The Lessee shall maintain adequate records of events, uses, fees,
and gross receipts received in relation to said events or uses and
shall provide said records to the WSDOT within thirty (30) days
after the end of said event or use;

(3) The Lessee, in the case of a Lessee produced event,
warrants that it is self-insured and provides acceptable evidence
of its self-insurance status to WSDOT or, if the Lessee is not
self-insured, secures liability insurance in the form and amount
reasonably determined necessary by WSDOT;

(4) The Lessee-authorized group, in the case of other
than Lessee produced events, secures liability insurance in the
form and amount reasonably determined necessary by WSDOT;

FINAL (2/13/97) 4 1819
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(5) The Lessee, in the cas: of a Lessee produced event,
agrees to indemnify, save, hold harmless and defend WSDOT and the
Federal Highway Administration against all claims arising out of
the special event activity;

(6) The Lessee, in other than Lessee produced events,
shall require the permittee to indemnify, save, hold harmless and
defend WSDOT and the Federal Highway Administration against all
claims arising out of the activities authorized by the permit;

(7) The Lessee assumes responsibility for all clean up
and vrepair of any damage resulting from the wuse or
event.

*30IL0N

7. PERSONAL PROPERTY. WSDOT shall not be liable in any
manner for, or on account of, any loss or damage sustained to any
property of whatsoever kind, stored, kept, used or maintained in or
about the Premises, except for such claims or losses that are
caused by WSDOT, its employees, or any of its authorized agents,
contractors, or contractor’s subcontractors.

8. ENVIRONMENTAL AUDITS. Lessee will reasonably cooperate
in any environmental audits conducted by WSDOT’s staff or
independent third parties. WSDOT shall ensure that no
environmental audit is undertaken with respect to the Premises
without prior written notice to the Lessee, and shall require that
in the conduct of each such audit, the Lessee’s use and occupancy
of the Premises not be unreasonably disturbed. Lessee will
reimburse WSDOT for the cost of any audit through which Lessee-
caused contamination is found. Lessee will provide WSDOT with
notice of any inspections with respect to the Premises that are
known to Lessee, notices of violations, and orders to clean up
contamination. Lessee will permit WSDOT to participate in all
settlement or abatement discussions regarding environmental
contamination remediation measures that may be required of the
Lessee under law or this Lease. 1In the event the Lessee fails to
commence environmental contamination remediation measures as duly
directed by a state, federal, or local regulatory agency within 90
days of the date of any notice to take such measures, the WSDOT may
elect to perform such work, and Lessee covenants and agrees to
reimburse WSDOT for all direct and indirect costs associated with
WSDOT’s work if such remediation work was a Lessee obligation under
law or this Lease.
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9. WSDOT HAZARDOUS SUBSTANCE INDEMNIFICATION. WSDOT hereby
agrees to indemnify, defend and hold Lessee harmless for any costs
or liabilities associated with the removal or remediation of any
hazardous substances that are: (1) located upon the Premises prior
to the Lessee’s occupancy of the Premises or the execution of this :
Lease, whichever is the earlier; and (2) which come to be located B
on the Premises by any acts of the WSDOT, its agents, contractors,
contractor’s subcontractors or employees.

FaRY (3 Q
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1o0. V3 INTENANCE RESPONSIBILITIES.

a. The Lessee’s maintenance responsibilities with respect to
the Premises shall be as follows:

(1) At a minimum, maintaining such areas at a level
equal to or better than the medium level of care as identified in
Exhibit B attached hereto and incorporated herein by. this
reference;

(2) Being responsible for ensuring that the landscaping
gets sufficient water to keep the landscaping alive; and if the
necessary irrigation is not provided, being responsible for the
replacement of landscaping that dies or is severely damaged due to
lack of water;

(3) Maintaining the drainage systems within the
Premises, including the biofiltration swale;

(4) Removing any and all graffiti in the Premises; and

(5) Removing hazards to public user of the underwater
portion of the Premises on an as-needed basis. )

b. The WSDOT shall maintain and repair the structural
components of the I-90 bridge structures, including cleaning and
repainting of structural steel components thereof.

11. WSDOT’S RESERVATION OF RIGHT TO MAINTAIN .AND GRANT
UTILITY FRANCHISES AND PERMITS. The WSDOT reserves the right for
utility franchise and permit holders to enter upon the Premises to
maintain existing facilities and, for itself, to grant utility
franchises and/or permits across the Premises; Provided, that WSDOT
shall.require every utility franchise and permit holder issued a
permit or franchise after the execution date of this Lease, to
provide to the Lessee’s Superintendent of Parks & Recreation,
except in an emergency, not less than forty-eight (48) hours priox
written notice of any intent by such utility franchise or permit
holder to enter upon or perform any work on the Premises, and in
the event ¢/ an emergency, to provide prior notice to such official
by telephone at 206-684-8022 (or other such tei=phone as may be
designated, by Lessee by written notice to WSDOT} regarding sich
intended entry or work. WSDOT shall require the franchise or
permit holder to accomplish such maintenance or installation in
such a manner as to minimize any disruption to the Lessee. The
WSDOT shall require all franchise/permit holders to restore paving,
grading, landscaping and other improvements damaged by the entry,
improvement or maintenance work by or for the utility franchise oxr
permit holder to at least as good a condition as such paving,
grading, landscaping and improvements were in immediately prior to
the commencement of such franchisee’s or permittee’s improvement
work. ’

The Lessee will not disturb markers installed by a
franchise/permit holder. Prior to tilling of the soil,or the

FINAL (2/13/97) , 6 it 131 Y
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undevrtaking of any other operation of the Lessee in which earth,
rock, or other material on or below the ground is moved or
otherwise displaced to a vertical depth of twelve (12) inches or
greater, the ILessee must provide notice to all owners of
undergrourd facilities by calling 1-800-424-5555 (or other such
telephone as may be subsequently designated). Furthermore, the
Lessee must comply with all provisions of Ch. 19.122 RCW relating b
to underground facilities. Violation of this statute is subject to T :
a possible civil penalty. : :

12. PROTECTION OF WSDOT STRUCTURES.

<301.L0N

a. The Lessee shall prohibit any trenching or excavation
deeper than four (4) feet below existing grade on the Premises
unless the WSDOT has given its prior written consent to such

excavation. The trench or excavation shall be backfilled and 3
compacted to match existing grade in a reasonable time after 5
opening; :

b. In the event the 1I-90 bridge structure or any

appurtenance thereto is damaged by any activity authorized under
this Lease and undertaken by or for the Lessee, the Lessee shall
reimburse the reasonable costs and expenses incurred by the WSDOT
in repairing such damage;

c. The Lessee, at its own expense, shall make whatever
provisions beyond those required of the WSDOT under Section 15
hereof the City deems necessary to protect users of the Premises
from any foreseeable hazards resulting from use and operation of
the highway. :

13. TAXES, ASSESSMENTS AND UTILITIES. The Lessee shall pay
that share of all assessments imposed on or with respect to the
Premises that is the Lessee’s obligation under RCW 79.44.010, and
also pay all taxes which may hereafter be levied or imposed upon
the interest of the Lessee or by reason of this Lease. The Lessee
is responsible for and agrees to pay for utilities or other.
services which serve the Premises.
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14. IMPROVEMENTS.

a.” WSDOT shall not be required to make any improvements to
or perform any maintenance or repairs upon any part of the
Premises, except as provided herein.

b. WSDOT’s Approval of Lesseé’s Plans for Design and
Construction: The Lessee shall not be permitted to make any
additional improvements to the Premises without the prior written
approval of the WSDOT. The Lessee covenants that any regrading or
improvements to be constructed on the Premises by the Lessee will ~
not at any time during or after construction either damage,
threaten to damaje or otherwise adversely affect any part or
element of the highway facility under or immediately adjacent to
the Premises or the operation thereof as then developed ard used. o
The WSDOT shall be furnished with two sets of complete plans,
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details ‘and specifications and revisions thereto for grading and
all improvements proposed to be placed on the Premises by the
Lessee, and no such work shall be done by the Lessee on the
Premises without prior written approval of such plans by the WSDOT,
which approval shall not be unreasonably withheld or delayed. All
construction work by the Lessee shall be done in conformity with
the plans and specifications as approved by the WSDOT. The WSDOT
may take auay action necessary, including directing that work pe
temporarily stopped or that additional work be done, to ensure
compliance with the WSDOT-approved plans and specifications,
protection of all parts and elements of the highway facility and
compliance with WSDOT’s construction and safety standards. The
improvements shall be designed and constructed in a manner which
will permit access to the highway facility for the purpose of
inspeéction, maintenance, and comstruction when necessary.

P30ILON

- c. WSDOT shall construct on the Premises in the vicinity of
Day Street and the Lake Washington Shoreline landscaping, a trail,
a parking area, a ramp for the launching of boats by hand (rather
than by the use of a motor vehicle and trailer), and entry and exit
gate(s) for another active recreation area, all consistent with
plans and specifications for such work that have been or. are
hereafter approved by the Lessee’s Superintendent of Parks &
Recreation. Site improvements are scheduled to be completed by
October 31, 1996, Landscaping shall be deemed complete on October
31, 1997, oxr upon completion of a one-year plant establishment
period for plants and lawn, whichever is earlier.

d. Liens: Nothing in this lease shall be deemed to make
the Lessee the agent of the WSDCT for purposes of construction,
repair, alteration, or installation of .structures, improvements,
equipment, or facilities on the Premises. The Lessee acknowledges
that the WSDOT may not, and shall not, be subject to claims or
liens for labor or materials in connection with such activities by =
the Lessee.
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15. WSDOT’S RIGHT OF ENTRY AND INSPECTION. The WSDOT, for
itself, its agents and contractors and for the Federal Highway
Administration, reserves the right-to enter upon the Premises at
any time for inspection purposes, including the inspection of any
excavation, construction or maintenance work being done by the
iLessee. Further, the WSDOT, for itself, its agents and
contractors, and for the Federal Highway Administration, reserves
the right to enter upon the Premises at any time for the purpose of
maintenance, construction or reconstruction of the highway facility
or any element therecf. Provided, no such entry, for the purpose of
maintenance, construction or reconstruction shall occur without at
ieast seven (7) days’ prior written notice to the Lessee. In the
event of an emergency only prior notice by telephone to :
Superintendent of Parks and Recreation at 206-684-8022 (or such R
other perscon or telephone number as may be designated by Lessee by —
written notice to WSDOT) shall be required. )

(;'4 ¢ L%
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The WSDOT shall in no way be responsible for any incidental or
consequential damages due to loss of use by Lessee caused by any
such entry.

In the event of any such entry, inspection, maintenance,
construction or reconstruction of the highway facility or any
element thereof by the WSDOT, or any of its agents, employees,
contractors, or contractor’s subcontractors, WSDOT shall ensure
that such -entry and work is performed in such a manner as to
protect public safety and minimize any disrupticn to the Lessee.

- Following the completion of such inspection, wmaintenance,
construction or reconstruction, any paving, grading, landscaping
and other improvements on the Premises damaged by such entry,
inspection, construction or reconstruction work shall be restored
or repaired by oxr for. the WSDOT to at least as good a condition as
such paving, grading, landscaping and other improvements were in
immediately prior to the commencement of such activity.

The parties expressly agr=e that nothing herein precludes any
WSDOT employee, agent or coutractor f£rem using the Premises as a
member of the general public.

16. INSURANCE. Lessee warrants that it is self-insured, and
agrees to provide acceptable evidence in the form of a
certification of its self-insured status to WSDOT or, if the Lessee
is not self-insured, secure liability insurance in the form and
amount reasonably determined necessary by WSDOT; Provided, that
WSDOT may reasonably adjust said coverage requirements from time to
time based on risk factors and the adequacy of the stated policy
limits. : '

17. HOLID HARMLESS/INDEMNIFICATION.

a. Lessee’s Indemnification: Lessee, its successors or
assigns, will protect, save, and hold harmless and defend the
WSDOT, ‘its authorized agents, officers and employees, and the
Federal Highway Administration from all claims, actions, costs,
damages, and expenses of any nature whatsoever (including but not
limited to reasonable attorneys’ fees and costs} arising out of any
act or omissicn of the Lessee, cr any of its officers, employees,
agents, licensees, invitees, contractors, or the contractor’s
subcontractors on the Premises under this Lease.

b. WSDOT’s Indemnification: The WSDOT shall protect, save,
and hold harmless and defend the Lessee and its officers,
employees, and authorized agents from all claims, actions, costs,
damages, or expenses of any nature whatsoever (including but not
limited to reasonable attorneys’ fees and costs) arising out of any
act or omission of WSDOT related to activities reserved to the
WSDOT, or any of its officers, agents, employees, contractors or
contractor’s subcontractor” on the Premises under this Lease.

c. Concurrent Negligence or Actions Covered by RCW 4.24.115:
If the claims or damages are caused by or result from the
concurrent negligence of (i) the WSDOT, or any of its officers,

FINAL (2/13/97) 9 w1319
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agents, employees, contractors, or contractor’s subcontractors, and
(ii) the Lessee, or any of its officers, employees, agents,
licensees, invitees, contractors, or the contractor’s
subcontractors, or involves any action covered by RCW 4.24.115, a
party’s indemnification obligation hereunder shall be valid and
enforceable only to the externt of the negligence of such party or
any of its officers, agents, employees, 1licensees, invitees,
contractors, or the contractor’s subcontractors, as appropriate.

18. NONDISCRIMINATION. The Lessee, for itself and its
successors, as a part of the consideration hereof, does hereby
covenant and agree, as a covenant running with the land, that no
person, on the grounds of race, color, creed, national origin,
marital status, age, sex or the presence of any sensory, mental or
physical handicap shall be unlawfully excluded from participation
in, be wunlawfully denied the benefits of, or be otherwise
unlawfully subjected to discrimination in the use of the facility
now or hereafter on the Premises, that in connection with the
construction of any improvements on said lands and the furnishing
of services thereon, no such unlawful discrimination shall be

practiced in the selection of employees or contractors, or by .

contractors in the selection and retention of their subcontractors,
that such unlawful discrimination shall not be practiced against
the public in their access to and use of the facility and services
provided for public accommodation constructed or operated on, over,
or under the right of way, and that the Lessee shall use the
Premises in compliance with all other requirements imposed pursuant
to Ch.49.60 RCW and 49 C.F.R. Part 21. The breach of any of the
above nondiscrimination covenants shall be a material act of
default entitling the WSDOT to terminate this Lease in accordance
with the procedures set forth herein.

13. DEFAULT. = Upon the material breach of this Lease by
either party hereto, the other party may give to the party
allegedly in breach notice specifying the nature of such breach,
the period of time within which such breach must be cured, and at
the option of the party giving such notice, such party’s intention
to declare a default and to terminate this Lease in the event such
breach is not cured within the specified cure period. Neither
party shall be in default unless it fails to perform an obligation
required of it within the cure period, which time shall not extend
more than thirty (30) days after the date of the notice of breach,
except that if the nature of the obligation is such that more than
thirty (30) days is required for performance or cure, then the
party alleged in breach shall not be in default if such party
commences performance within such thirty (30) day period and
thereafter diligently prosecutes the same to completion. The non-
defaulting party may in writing, at its option, extend the cure
perind if in the judgment of the non-breaching party, an extension
is justified. After expiration of the cure period, and any
extension thereof, if one or more defaults remains unremedied, this
Lease shall terminate without further notice; and Provided, that if
the breach is by the Lessee, WSDOT shall have the option of giving
notice in writing of its intention to cure a non-emergent default
or verbal notice if the default is deemed an emexrgency by the
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WSDOT, by itself or through use of agents or contractors. The
Lessee agrees to reimburse WSDOT within thirty (30) days of the
date of WSDOT's invoice for resultant direct costs WSDOT incurs in
curing such default or, in the alternative, the WSDOT may, at its
soie discretion, withhold compensation otherwise due the Lessee
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto in an amount egual to the cost incurred in

curing the default.

20. ASSIGNMENTS. Neither this Lease nor any rights created
py it may be assigned; provided, that nothing herein shall prohibit
the Lessee from subcontracting with one or more third parties for o - p
the performance of the maintenance work described herein, subject "’ B
to the prior written approval of the WSDOT, which shall not be -
unreasonably withheld. Any such contract shall not relieve the

Lessee of its obligation to maintain the Premises as agreed herein,

35IL0N

21. BINDING CONTRACT. This Lease shall not become binding
upon the State of Washington unless and until accepted and approved.
for the Washington State Department of Transportation by the
Secretary or his duly authorized representative.

22. MODIFICATIONS. This instrument contains all the
agreements and conditions made becween the parties hereto and may
not be modified orally or in any manner other than by an agreement
in writing signed by all parties thereto. i

23, <INTERPRETATION. This Lease shall be governed by and
interpreted in accordance with the laws of the State of Washington.
The titles to paragraphs or sections of this Lease are for
convenience only and shall have no effect on the construction or

interpretation of any part hereof.
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24. TINTERRUPTION, TERMINATION, AND PARTIAL TERMINATION.

a. Interruption: In the case of a transportation need not
expected to last until the end of the S55-year term, WSDOT shall
have only the right to interrupt this Lease for the period of need,
at the end of which WSDOT shall promptly restore the Premises to a
physical condition that is equal to or better than the condition it
was in immediately prior to such interruption, and promptly
thereafter shall restore use of the Premises to the Lessee.
puring any such period of interruption, Lessee shall have no
responsibility or obligation hereunder to perform any maintenance
work with respect to the area of the Premises that is affected by
such interruptioen.

b. Termination by WSDOT: WSDOT may terminate this Lease in
whole or in part:

(1) Immediately if the Premises is needed for an
emergency transportation purpose;

(2) On 180 days’ written notice, if the Premises is

FINAL (2/13/97) 11 w131 Y
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needed for a transportation need. If the transportation need, in
WSDOT's determination, does not require terminating the use and
occupancy rights with respect ‘to all of the Premises, the Lessee
shall continue to lease the unaffected remainder of the Premises
under the terms and conditions of this Lease; Provided, that if
the parties agree that specific use areas within the Premises are
no longer functional as a result of partial termiration by WSDOT,
WSDOT shall redevelop such affected areas to a mutually acceptable
condition and Lessee shall continue to maintain the Prenises as
provided herein. For example, if the partial termination leaves an
unusable boat launching area remaining within the Premises, the
remaining area will be redeveloped by WSDOT to a mutually
acceptable condition at WSDOT's expense, and Lessee shall
thereafter resume maintenance of such affected area as required by
this Lease.

*IJILON

(3) In the event it becomes apparent, in WSDOT’s sole
judgment, that the Premises have ceased to be used or have been
abandoned for a continuous period of sixty (60) days, the WSDOT, at
its option, shall have the right to terminate this Lease, provided
due notice of such apparent default and the WSDOT’s intent to
terminate this Lease shall be given to the Lessee not less than
thirty (30) days prior to the proposed termination date together
with a demand to cure such default within such thirty (30) day cure
pericd.

(4) For default as provided herein.

c. Termination by Lessee for Default by WSDOT: The leasing
of the Premises may be terminated by the Lessee if the WSDOT has
breached this Lease and, after the WSDOT’s receipt of notice of
such breach, such breach has not been cured within the time period
specified in Section 19 herecf. For purposes of termination under
this provision, the Lessee may declare any of the following a

-i- breach by the WSDOT, unless otherwise agreed to by the parties:
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(1) The interruption of the Lessee’s use and occupancy
. of the Premises or a portion thereof for a period of more than one
i year;

(2) The failure to redevelop within one (1) year after
partial termination any remaining portion of the Premises that has
become no longer functional as a result of said partial termination
of this Lease by the WSDOT;

(3} The adoption of any policy or regulation by WSDOT
that makes the maintenance of the Premises or any portion thereof
unreasonably difficult or expensive or the use and occupancy of the
Premises or any portion thereof economically or operationally
unreasonable or unacceptable to the Lessee or that unreasonably
limits or restricts use or occupancy of the Premises for the 4
purposes allowed under this Lease; and - ot

(4) The failure of the WSDOT to indemnify the Lessee as ?
provided elsewhere herein.

) N LA £
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25. SUBSEQUENT USE FOR TRANSPORTATION PURPOSES. The Lecsee
and the WSDOT hereby affirm that upon expiration or termination of
this Lease for any reason and the subsequent use of the Premises
for highway purposes, regardless of the actual use, such highway
use will not be considered the use of any publicly owned land from
a public park, recreation area, or wildlife and waterfowl refuge
within the meaning of 23 U.S.C. 138 and 49 U.S.C. 1653 (f).

26. NOTICES. Except as provided elsewhere herein, wherever
a written notice is to be given or made, it shall be personally
sexrved or sent through the United States Postal Service by
certified mail, postage prepaid, addressed to the party at the
address listed for it below, or personally served on the party at
the address listed below, unless such party has designated, by
prior writcen notice, a different address:

*3J110N

WSDOT: Property Management Supervisor
DEPARTMENT OF TRANSPORTATION
Mail Stop 7338
P. O. Box 4 7338
Olympia, WA 98504-7338

COPY TO: Northwest Region Maintenance Engineer
DEPARTMENT OF TRANSPORTATION
P.0O. Box 330310
15700 Dayton Avenue North
Seattle, WA 98133-9710

oo T T

LESSEE: Superintrenaent
Departmant of Parks & Recreation
THE CITY OF SEATTLE
Administration Building
100 Dexter Avenue North
Seattle, WA 98109
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Said notices shall be effective upon receipt of notice in the
mannex described above.

27. CUMULATIVE REMEDIES. All remedies available at law or
in equity to either party for breach of this Lease are cumulative
and may be exercised concurrently or separately, and the exercise
of any one remedy shall not be deemed an election of such remedy to
the exclusion of other remedies.

28. AUTHORITY OF PARTIES’ REPRESENTATIVES.

a. Superintendent’s Authority: The term "Superintendent®
as used throughout this Lease shall mean the Superintendent of the ) - oy
Lessee’s Parks & Recreation Department or his/her successor or LA
designee. 1In regard to any comsent and approval rights of the City v
Lessee as provided herein, the Superintendent or his/her successor ]
or designee shall have such approval right. The action of the
Superintendent pursuant to or in implementation of this Lease does
not constitute any official action by any other City of Seattle

Yy LA b
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department oxr official that may be required by law, ordinance, rule
or regulation. :

b. Northwest Region Maintenance Engineer and Property
Management Supervisor Authority: All references in this Lease to
Northwest Kegion Maintenance Engineer or Property Management
Supervisor shall include that official’s functional successor(s).

29. SURRENDER UPON TERMINATION.

*30ILO0N

a. Surrender of Premises: Except as otherwise provided
herein, upon termination or expiration of this Lease, the Lessee
shall cease its operations on and/or use of the Prewises and
surrender the Premises to the WSDOT. 1In the event the Lessee fails
to vacate and surrender the Premiseg on the date provided herein,
it shall be liable for any and all costs to the WSDOT arising from
such failure.

b, Conditions of Premises Upon Surrender:

(1) Prior to termination for convenience by the Lessee, .
as provided elsewhere herein, or for a Lessce default where the
‘Lessee has not diligently attempted to cure the default, or
expiration of this Lease, the Lessee shall at its expense remove
all improvements, trade fixtures, equipment, furnishings, and other
personal property owned and/or placed in or on the Premises by the
Lessee from the Premises to be surrendered and restore the same to
passive recreation use consistent with the landscaping of the I1-90
Project, to WSDOT's reasonable satisfaction, unless both parties
agree in writing that all or part of said improvements, trade
fixtures, equipment, furnishings and other personal property shall
remain on the Premises. In removing such material and property,
the Lessee shall take due care to not damage or injure the
Premises, and any such damage or injury shall be immediately
repaired by the Lessee at no cost or expense to the WSDOT.
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(2) Ir the event the Lease is terminated by WSDOT
because of a Lessee default and the Lessee has diligently attempted
to cure the default within the cure period but was unable to do so,
the Lessee shall be granted a 120 day permit to enter upon the
affected Premises and to, at its expense, remove all improvements,
trade fixtures, equipment, furnishings, or other personal property
and restore the same to passive recreation use consistent with the
lardscaping of the 1I-90 Lid, to WSDOT’s reasonable satisfaction
unless both parties agree in writing that all or part of said
improvements, trade fixtures, equipment, furnishings and other
personal property shall remain on the Premises. The time period
for said permit may be extended if in WSDOT's sole judgment, an
extension is warranted. In removing such material and property,
the Lessee shall take due care to not damage or injure the
Premises, and any such damage or injury shall be immediately
repaired by the Lessee at no cost or expense to WSDOT. Further,
Lessee hereby agrees to retain all liability and to protect, save,

. and hold harmless and defend WSDOT, its authorized agents, officers
and employees, and the Federal Highway Administration from all

SY LA €
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claims, actions, costs, damages, and expenses of any nature
whatsoever (including but not limited to reasonable attorneys’ fees
and costs) avising out of the acts or omissions of the Lessee, or
any of its officers, employees, agents, licensees, invitees,
contractors, or the contractor’s subcontractors or any person
whomsoever on the Premises for which the improvement, trade
fixture, equipment, furnishing, or other personal property is
located until said removal and restoration is complete. The
liability and indemnificaiion obligaticns contained in this section
shall survive the expiration «r tarmination of this Lease.

- (3) in the event the lLease is terminated by WSDOT for a
transportation need or foxr convenience, or by the Lessee for a
WSDOT default as provided elsewhere herein, the Lessee is not
obligated to remove improvements, trade fixtures, eguipment,
furnishings and other personal property from the Premises, but has

the right to remove Lessee’s items it desires prior to the
effective termination date. -

c. Disposition of Unremoved Improvements and Property: 1In
the event that the Lessee has not removed its improvements, trade
fixtures, equipment, furnishings, and other personal property upon
termination or expiration of this Lease, or as otherwise required
herein, the improvements and property shall become the property of
the WSDOT and WSDOT may dispose of the property and improvements at

Lessee’s expense in a manner prescribed by the WSDOT and the Lessee

shall reimburse the WSDOT for any reasonable expense incurred by
the WSDOT in connection with such removal and disposal within
thirty (30) days of the date of WSDOT’s invoice; Provided, that the
WISDOT may, at its sole discretion, withhold compensation otherwise
due the Lessee under that separate Open Space and Recreation Area
I-90 Maintenance, Redevelopment and Land Conveyance Agreement
between the parties hereto, .in an amount equal to the reasonable
costs incurred in removing and disposing of the improvements and

property; Frovided, further that this provision does not apply

where termination is as provided in paragraph 29.b(3) herein.

d. Failure to Restore the Premises: In the event the Lessee
fails to restore the portion of the Premises to be surrendered to
passive recreation use consistent with the landscaping of the I-90
Lid to the reasonable satisfaction of WSDOT upon termination or
expiration of this Lease, or as otherwise provided herein, the
WSDOT may restore said Premises at Lessee’s expense and the Lessee
will reimburse the WSDOT for any reasonable expense incurred by the
WSDOT in connection with such restoration within thirty (30) days
of the date of WSDOT’s invoice; Provided, that the WSDOT may, at
its sole discretion, withhold compensation otherwise due the Lessce
under that separate Open Space and Recreation Area I-90
Maintenance, Redevelopment and Land Conveyance Agreement between
the parties hereto, in an amount equal to the reasonable costs
incurred in restoring the property; Provided, further that this
provision does not apply where termination is as provided in
paragraph 29.b(3) herein.
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30. NO WAIVER. No action other than a notice by one party
to the other specifically stating that such notice has the effect
of a waiver, shall constitute a waiver of any particular breach or
default of such other party. No such notice shall waive a party’'s
failure to fully comply with any other term, condition, or
provision of this Lease, irrespasctive of any knowledge any officer,
employee, or agent of the other party may have of any breach or
default of, or noncompliance with, such other term, condition, or
provision. No waiver of full performance by either party shall be
construed, or operate, as a waiver of any subseque.t default of any
of the terms, covenants and conditions of this Lease, The
performance or acceptance of maintenance services for any period
after a default shall not be deemed a waiver of any right or
acceptance of defective performance.

31. SUPERSESSION OF PRIOR LEASES. This Lease represents the
entire agreement of the parties with regard to the subject matter
hereof and supersedes any prior agreement not incorporated herein.
In the event of any inconsistency between this Lease and any prior
agreement, whether written or oral, the terms of this Lease shall
prevail.

32. NEGOTIATED LEASE. The parties to this Lease acknowledge
that it 'is a negotiated agreement, that they have had the
opportunity to have this Lease reviewed by their respective legal
counsel, and that the terms and conditions of this Lease are not to
be construed against any party on the basis of such party’s
 draftsmanship thereof.

IN WITNESS WHEREOF, the parties hereto have had their
respective representatives sign their names in the spaces below:

WASHINGTON STATE

THE CITY OF SEATTLE DEPARTMENT OF T S TATION
WSDOT 4
) X //AﬁﬁLd_AiL~‘ - N

DIRECTOR, REAL ESTATE SERVI

pate: 75 A;r:\ 1947 Date: ‘}{//{/77

APPROVED AS TO FORM: .

. Bartct Botun

assig€ant Attorney General

o -
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STATE OF WASHINGTON )

, ) ss. (WSDOT ACKNOWLEDGMENT)
COUNTY OF 7 /uRS7T o N )

On this /g7y  day of Aprsl , 1997, before me
personally appeared J o o cdim  PesZingen , to
me known to be the duly appointed Director,” Real Estate Services,
Washington State Department of Transportation, who stated, on ocath,
that _ 4. executed fthe within and foregoing instrument and
acknowledged said instrument to be the free and voluntary act and
deed of the State of Washington for the uses and purposes therein

set forth, and that _J4 . was authorized to execute said
instrument.

WITNESS my hand and official seal hereto affixed the day and year
in this certificate above written.

T s B AN d
Signature
T o A [:'_é._‘i:‘_’m
(Print or type namc of notary!
Notary Public in and for the State Washington,
residing at _ &/ mp
My commissicn expires.{j/f/ly/ o0

.‘s\\\\\\\
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STATE OF WASHINGTON )

)} ss. (CITY ACKNOWLEDGMENT)
THE COUNTY OF KING )
on this Zﬁkyday of _APRIL , 1997, before me, the

undersigned, a Notary Public in and for the State of Washington,
duly commissioned and sworn, personally appeared (¢ YRIL E.J3. .

Foarivis  ¥Yer HWEMNEIH Bounb s to me known to be the _ACH+ING

Symrpterdent o= PAKKSERemrisiof The City of Seattle, who on cath stated
that /Le  executed the foregoing instrument, and acknowledged
the said instrument to be the free and voluntary act and deed of
_The City of Seattle for the uses and purposes herein mentioned, and
that _ He was authorized to execute the said instrument for and
on behalf of The City of Seattle. .

*30110N

WITNESS my hand and official seal heretc affixed the day and year
in this certificate above written.

NV AW .7
Sigpature ”

LN C- RICH +E
{Print or type name of notary)
Notary Public in and for the State Washington,
residing at _(yNAuD .
My commission expires £ 75
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